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HAND-DELIVERED
Judith Whitney, Clerk
Vermont Public Utility Commission
112 State Street, Drawer 20
Montpelier, VT 05620-2701
RE:

CPG #16-0042-NMP - Application of Orchard Road Solar I, LLC for a
certificate of public good, pursuant to 30 V.S.A. §§ 219a and 248, for a
500 KW interconnected group net-metered solar electric generation system
in Middletown Springs, Vermont

Dear Ms. Whitney:
Enclosed for filing in the above-referenced matter please find an original and six copies of
Neighbors' Motion for Site Visit by Commission, Neighbors' Motion for Oral Argument
before the Commission; and Neighbors' Comments Re: Proposal for Decision along with a
Certificate of Service evidencing service of same.
Thank you for your kind assistance in this matter.

LBD/klc
Enclosures
cc: Service List
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STATE OF VERMONT
PUBLIC SERVICE COMMISSION

CPG #16-0042-NMP
Application of Orchard Road Solar I, LLC for a
certificate of public good, pursuant to
30 V.S.A. §§ 219a and 248, for a 500 kW
interconnected group net-metered solar electric
Generation system in Middletown Springs, Vermont

)
)
)
)
)

NEIGHBORS' MOTION FOR SITE VISIT BY THE COMMISSION

NOW COME Richard Spitalny, Robert & Karen Galloway, Daniel

McKeen, and Neil & Thomas Russell [the "Neighbors"], by and through their
attorney L. Brooke Dingledine, Esq. of the firm Valsangiacomo, Detora &
McQuesten, P.C. and, pursuant to Public Utility Commission Rule 2.216(0),
respectfully request a Site Visit by the Commission to the Middletown
Springs proposed project site and the proposed alternate sites for the
purpose of providing the Commission members a complete and accurate
appreciation of the proposed project site location, the views from public
roads, private roads, public properties and private properties such that the
decision-makers in this case have an actual basis upon which to decide
whether the project shocks and offends the sensibilities of the average
person. Such contextual information is essential to evaluating the record
VALSANGIACOMO,
DETORA & McQUESTEN P,C.
P. 0. BOX 625
BARRE, VERMONT 05641

evidence in this matter and determining whether the proposed project fails
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under the Quechee analysis. Particularly in this case, where there are four
opinions from the four aesthetic experts, a site visit by the actual decision
makers is indispensable and fundamental to the requirements of due
process, which include a full and fair hearing of this matter by decision
makers who actual review evidence.
I.

PROPOSAL FOR COMMISSIONERS' SITE VISIT

The Neighbors request that the Public Utility Commission Members
take a site visit to the proposed Project Site and the two Alternative Sites and
to view the proposed Project Site from 6 vantage points in Middletown Springs
and while driving west from the Village on Rt. 140. Both of the Alternate Sites
proposed by the Neighbors are under common ownership with the proposed
Project Site and are in immediate proximity to the proposed Project Site.
Alternate Site # 1 is located in the same field as the proposed Project Site but
would move the array to the east of the Proposed Site towards the treeline on
Orchard Road. Alternate Site #2 is located in the pasture on the east side of
Orchard Road directly across the road from the proposed Project Site.
Vermont Public Utility Commission Rule 2.216(D) Views and
inspections states as follows:
Upon notice to the parties, the Commission may, either upon its
own motion or upon the request of a party, view or inspect any
property which is the subject of or is related to the subject of any
proceeding. A view or inspection may be made before, during or
after the hearing.
VALSANGIACOMO,
DETORA & MCQUESTEN P,C.

PUC Rule 2.216(D).

P. 0. BOX 625
BARRE, VERMONT 05641
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As a wise Vermont trial judge once said, "A picture is worth a thousand
words and a site visit is worth a thousand pictures." The case at bar is the
quintessen�ial example of a good project being proposed for a terrible location
that is highly visible to public and private views in the area. It is essential
that the decision makers in this case, see the current aesthetic viewshed for
themselves so that they can competently pass judgment on the evidence that
has been presented in this matter and the conflicting expert opinions with
regard to the shocking and offensive and reasonable mitigation prongs of the
Quechee analysis.
Therefore, the Neighbors respectfully request that the Commission
Members who have not previously attended, schedule a Site Visit and view the
proposed Project Site and Alternate Sites as described above.
WHEREFORE, for all of the reasons stated, Neighbors respectfully
request a Site View of the Proposed Site as viewed from 6 vantage points in
Middletown Springs and from Rt. 140 driving west from the Village as well as
a Site View and Inspection of the Alternate Site proposed by the neighbors.

VALSANGIACOMO,
OETORA & McQUESTEN P.C.
P. 0. BOX 625
BARRE, VERMONT 05641
802-476-4181
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DATED at City of Barre, County of Washington and State of Vermont
this 1st day of June, 2018.
Richard Spitalny, Robert & Karen Galloway,
Daniel McKeen, and Neil & Thomas Russell

L. Brooke Dingled, e, Esquire
VALSANGIACOMO, DETORA & McQUESTEN
P. 0. Box 625
172 North Main Street
Barre, VT 05641
(802) 476-4181 Ext. 311
Lbrooke@vdmlaw.com

VALSANGIACOMO,
DETORA & MCQUESTEN P,C,
P. 0, BOX 62li
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STATE OF VERMONT
PUBLIC SERVICE COMMISSION

CPG #16-0042-NMP
Application of Orchard Road Solar I, LLC for a
certificate of public good, pursuant to
30 V.S.A. §§ 219a and 248, for a 500 kW
interconnected group net-metered solar electric
Generation system in Middletown Springs, Vermont

)
)
)
)
)

NEIGHBORS' MOTION FOR ORAL ARGUMENT
BEFORE THE COMMISSION
NOW COME Richard Spitalny, Robert & Karen Galloway, Daniel
McKeen, and Neil & Thomas Russell [the "Neighbors"], by and through their
attorney L. Brooke Dingledine, Esq. of the firm Valsangiacomo, Detora &
McQuesten, P.C. and respectfully request Oral Argument before the
Commission prior to a decision being made in this matter. Further,
Neighbors also request such Oral Argument occur after the Commission
members attend the requested Site Visit which was requested by Motion
filed on even date herewith. The Neighbors' request for Oral Argument
recognizes the fundamental requirements of due process, which include a
full and fair hearing of this matter by the actual decision-makers of this
case.

VALSANGIACOMO,
OETORA & MCQUESTEN P,C.
P. 0. BOX 625
BARRE, VERMONT 05641
802-476-4181
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WHEREFORE, Neighbors respectfully request Oral Argument in this
matter after the Commission's Site Visit as requested by Motion filed on even
date herewith.
DATED at City of Barre, County of Washington and State of Vermont
this 1st day of June, 2018.
Richard Spitalny, Robert & Karen Galloway,
Daniel McKeen, and Neil & Thomas Russell

L. Brooke Dingledi , Esquire
VALSANGIACOMO, DETORA & McQUESTEN
P. 0. Box 625
172 North Main Street
Barre, VT 05641
(802) 476-4181 Ext. 311
Lbrooke@vdmlaw.com

VALSANGIACOMO,
OETORA & MCQUESTEN P.C.
P. 0. BOX 625
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802�476-41 81
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STATE OF VERMONT
PUBLIC SERVICE COMMISSION

CPG #16-0042-NMP
Application of Orchard Road Solar I, LLC for a
certificate of public good, pursuant to
30 V.S.A. §§ 219a and 248, for a 500 kW
interconnected group net-metered solar electric
Generation system in Middletown Springs, Vermont

)
)
)
)
)

NEIGHBORS' COMMENTS RE: PROPOSAL FOR DECISION
NOW COME Richard Spitalny, Robert & Karen Galloway, Daniel McKeen,
and Neil & Thomas Russell (the "Neighbors"], by and through their attorney L.
Brooke Dingledine, Esq. of the firm Valsangiacomo, Detora & McQuesten, P.C.
and hereby respectfully submit the following Comments re: Proposal for
Decision which are in opposition to the Hearing Officer's proposal.
I.

INTRODUCTION

Because the testimony, expert opinions and documentary evidence
submitted by the Neighbors were largely ignored by the Substitute Hearing
Officer, who was not present for any aspect of the Technical Hearing and who
did not have the opportunity to assess the credibility of the conflicting
VALSANGIACOMO,

experts, this lengthy filing is necessary to attempt to covey the import of the

DETORA & MCQUESTEN P.C.
P. 0. BOX 625
BARRE, VERMONT 05641
B02-476-4181

Neighbors' evidence to the decision-makers in this case. Most concerning is
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the complete disregard of the Neighbors'experts' testimony by the Hearing
Officer, particularly with regard to their aesthetic and orderly development
expert Todd Thomas, AICP, who is a Master's level and Certified Land

Planner. This is particularly disturbing in light of the Hearing Officer's refusal
to hold a limited hearing for the purposes of cross examination of the 4
experts to enable him to assess their credibility. Due Process requires more
than just looking at words on a paper and regurgitating the Applicant's

position or that of their hired gun.
This case is truly a test case for the Commission which will reveal whether
the aesthetics criterion means anything at all in the PUC process or whether

it is an illusory standard that is meaningless. If there was EVER a project
that should be denied on aesthetics, THIS proposed project is the poster child
because

it most certainly fails under the Quechee analysis as a result of any

objective reasonable person standard. Neighbor's expert Todd Thomas
testified that this was a good project in a TERRIBLE location. The monolithic

62 foot high wall of 4 acres of solar panels can never be effectively screened
even by the end of the life of the project in 35 years. Moreover, the project is

proposed to be sited in the dead center of the "highly scenic" Middletown
Springs Burnham Hollow viewshed, directly at the foot of the Coy Mountain
Ridgeline, a ridge that is protected by name in the Town Plan. If this project
vA LSA NG I AeOM O,

)ETORA & MCQUESTEN P.C.
P. O.

BOX 625

BARREJ VERMONT 0564I

802-4a6-4181
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is not denied on aesthetics, then the aesthetics criterion should be declared
dead on arrival at the PUC.

II.

AESTHETICS & SCENIC AND NATURAL BEAUTY. 30 V.S.A.

S

248tbl(sl.

l.

The proposed Project would be a 50O kW group net metered

solar electric generation facility located off of Orchard Road in
Middletown Springs, and situated at the foot of the Coy Mountain
Ridgeline in the very center of the viewshed from many surrounding

properties, public roads and the Rte. 14O corridor. NN-ML-2 (MIKE
LAWRENCE pf REPORT) at p. 7-8; NN-TT-2 (TODD THOMAS PF
REPORT) at 3.

2.

Middletown Springs is a highly scenic area that boasts Coy

Mountain as its viewshed centerpiece and scenic resource that is
specifically identified for protection in the Town Plan. NN-ML-2 (MIKE
LAWRENCE pf REPORT) at p.7-8; NN-TT-2 (TODD THOMAS PF
REPORT) at

3. It is a quintessential rural Vermont setting.

NN-TT-2

(TODD THOMAS PF REPORT) at 5.

3.

Burnham Hollow is the area along the west flowing

Poultney River about a mile west of Middletown Springs. The hollow, a
topographic bowl, is defined by a series of hills 600 -1,000 ft. above
VA LSA NG I AEOM O,

)ETORA & M6QU ESTEN P.C
P.

O, BOX 625

BARRE, VERMONT 05641

ao2-446-4lal

the river. The bowl is about a mile wide north and south. NN-ML-2
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(MIKE LAWRENCE pf REPORT) at p. 6.

4.

Burnham Hollow historic houses and farm buildings sit

predominantly along two lane Route 14O (West Street) which parallels
the river and joins the area to Middletown Springs village,
approximately a mile to the east. NN-ML-2 (MIKE LAWRENCE pf
REPORT) at p. 6.

5.

Clearly defined meadows, neat hedgerows and old

orchards climb half to two thirds up the hillsides. Areas of

predominantly deciduous trees mixed with evergreens occupy some of
the lower slopes and wrap the upper elevations. Hill and mountain
peaks of various size, elevation and distances surround the valley and
are visible from countless places on the hillsides and in the valley. NN-

ML-2 (MIKE LAWRENCE pf REPORT) at p. 6.

6.

Hillside viewers looking across the valley can perceive

great detail on the opposite hillsides. Individual trees, people and

animals are easily discernible. The valley has a human scale, a very

intimate quality. NN-ML-2 (MIKE LAWRENCE pf REPORT) at p. 6.

7.

While there are newer residences sprinkled in with the

historic buildings in the lower valley, a majority of them have been

built higher up on the hillsides, most of them on the north side of the
valley taking advantage of its southern exposure and scenic views

VALSANGIACOMO,
,ETORA & MGQUESTEN
P. O.

P.C

tOX 625

BARRE, VERMONT 0564I

ao2-4a6-4141

including an old apple orchard started in 1917. NN-ML-2 (MIKE
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LAWRENCE pf REPORT) at p. 7.

8.

The valley offers a host of attractive visual experiences.

Roads pass within view-constricting vegetation and oi-rt into open
zones affording close-up foreground perspectives of historic farms,

meadows and the Poultney River, cultivated fields, farm animals, as

well as open is frequently set before distant hillside panoramas. NNML-2 (MIKE LAWRENCE pf REPORT) at p. 7.

9.

The project site is located south of Burnham Hollow

about half to two thirds up a broad north-facing hillside 2,000 ft. from

the Poultney River. The site's elevation (e1.1,000 ft.) is approximately
250-300 ft. higher than the valley bottom at the river (el.72O ft.l. NNML-2 (MIKE LAWRENCE pf REPORT) at p. 10.

10.

The array consists of ten 360 ft. long rows and one 150ft.

long row of silver anodized aluminum framed glass panels running
east-west extending 9 ft. above the existing terrain. Rows are spaced

40 ft. apart. Each row steps up the hill approximately 4 ft. Individual
panels in the rows step up as well. The array transitions from a low
elevation of 945'in the northeast corner to el. I,OO7 ft. at the
southwest, an overall rise of 62 ft. The proposed array itself covers just
over 4 acres (400 x 45O ft.).The glass collectors face
VALSA NG I A€OM O,

tilting at a 30 degree angle. NN-ML-2 (MIKE LAWRENCE pf REPORT)

)ETORA & MCQUESTEN P.C.
P. O.

BOX 625

BARRE, VERMONT 0564I

ao2-446-4741

uphill to the south

at p. 10.
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11.

The proposed Project would introduce more than 2,250

industrial metal and glass solar panels arranged in a rectangularshaped monolithic array which would occupy approximately 5 acres of

land in the center of the Coy Mountain Ridgeline viewshed. NN-TT-2
(TODD THOMAS PF REPORT) at 5.

12.

The design's overall size, 4 acres of nine foot high glass

and metal panels riding up the side of the hill will appear dramatically
larger and different than anything in the area including the modestly
scaled historic houses and barns as well as buildings constructed

more recently. The project's component panels laid out in closely
spaced rows will appear from ground perspectives as a monolithic,
glossy, sharp-edged mass, having an industrial character. It will stand

in complete contrast to the rural-agricultural-scenic setting. The
project is a different context and does not fit this setting. NN-ML-2
(MIKE LAWRENCE pf REPORT) at p.

13.

1

1.

The project is proposed to be installed about half way up a

northeast facing hillside that helps define Burnham Hollow
approximately 300 ft. above the valley floor. The array is to follow the

form of the existingcontours that slope from 10 to 30% (1 llO
NN-ML-2 (MIKE LAWRENCE pf REPORT) at p.
VA LSA NGI AEOM O,

14.

- Il3l.

1 1.

Motorists including tourists will see the project traveling

)ETORA & McQUESTEN P.C.
P.

O. BOX 625

BARRE, VERMONT 05641

ao2-4a6-41A1
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the project site is in view from Rte. 140, the speed limit then changes
to 4O mph when the project site remains in view for a long duration.
NN-83A and NN-838. It will be visible, traveling the following public

roads: Orchard and Wescott, Norton, Spruce Knob and Coy Hill,
Roads. People have carefully sited their homes on the south facing hill
on the north side of Burnham Hollow to take maximum advantage of

the meadow/orchard/wooded hillside/mountain ridgeline panoramas
above the Poultney River. Open space and foreground meadows

enhance many of these views. The most desirable view (best location

for a house) on the property immediately west of the array (59 Wescott
Rd) is at its southern (uphill) end looking northeast. In that view the

array would be highly visible in the foreground. The modest house and

deck (67 Wescott Rd.) faces the project. NN-ML-2 (MIKE LAWRENCE
pf REPORT) at p. 16;

15.

Mike Lawrence's visual analysis of those properties

indicates, and the photographs in his report document, that the area
has wide areas of land with uninterrupted views of the project site.

This analysis led to the conclusion that the area where the project is
proposed is scenic and the solar array project creates an extremely
adverse aesthetic impact on that scenic visual quality. NN-ML-2 (MIKE
VALSANGIACOMO,
)ETORA & MCQUESTEN F.C.

e o, Box 625
EARRE, VERMONT 0564t

ao2i476-41 a7

LAWRENCE pf REPORT) at p. 25-30.

16.

Mike Lawrence's photo simulations illustrate the project's
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visibility.

See NN-ML-2 (MIKE LAWRENCE

17.

pf REPORT) at p. 25-30.

The proposed Project site was the location of a Vermont

LIfe rnagazine cover due to its extraordinary scenic beauty. See

Spitalny pf and NN-6

18.

- Vermont

Life Photo.

The Applicant has agreed to additional plantings in

Rebuttal Testimony in an effort to add screening to the project.
However, at the time of planting, the proposed tree plantings would not
screen the Project or mitigate views from any location other than

minimally from below the project site in the Hollow. As admitted by
the Applicant and the Department's experts at the Technical Hearing,
by the end of the lifetime of the project, in some 30 years, after the
trees mature to their maximum height, they would provide partial
screening of the Project, perhaps a total of 30-40 percent, at that time
(after 35 years).

19.

Neither the landscaping plan nor the revised landscaping

plan could satisfactorily mitigate views of the Project from any vantage
point other than directly below the project site in the hollow (Tom
Russell's house at 3OO West St.), it will have practically no effect from

the land and homes further uphill to the north. NN-TT-2 (TODD
THOMAS PF REPORT) at 3; NN-ML-2 (MIKE LAWRENCE pf REPORT)
VALSA

N GI

ACO

M

O,

)ETORA & MGQU ESTEN P.C
P.

O. BOX 625

BARRE, VERMONT 0564!

Cross Section at p. 31.

20.

The Orchard Road Solar Project's proposed location on a
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hillside at elevation makes is highly visible from surrounding
properties, town roads and the important Vermont Route 140 corridor.
NN-TT-2 (TODD THOMAS PF REPORT) at 2.

21.

The steepness of the selected project site makes

it

impossible to visually screen. Simply put, trees planted at the bottom
of the lower elevations of the solar array will, no matter how tall they

grow, be dwarfed by the hillside of solar panels looming above them at
higher elevations. NN-TT-2 (TODD THOMAS PF REPORT) at 2.

22.

Even after 30 years, the end of the lifetime of the project,

only 30 to 4O%o of the array might be screened by the tree plantings.
The (revised) planting plan is wholly inadequate to mitigate the

profound adverse impact of the proposed project. NN-TT-2 (TODD
THOMAS PF REPORT) at 5.

23.

The project will be visible for 1,700 ft. along Route 140

(West Street) at a distance of one
REPORT) at

mile. NN-ML-2 (MIKE

LAWRENCE pf

p. 15 (Photo LOCATION #11). The project's hillside site

faces directly toward the highway approximately 200 ft. higher in

elevation.

24.

The project will be partially visible along parts of Orchard

Road for about 50O ft. east of the site and Wescott Road 150 ft. away
VA LSA NG I ACO M O,

}ETORA & MCQUESTEil P.C
P,

O. BOX 525

BARRE, VERMONT 0564r

ao2-476-4141

to the north. NN-ML-2 (MIKE LAWRENCE pf REPORT) atp.L4.

25.

The project will also be visible from a series of neighboring
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properties including several south-facing hillside meadows and
residences 0.5 to I.25 miles across the valley to the north which are

identified in Mike Lawrence's Report NN-ML-2 (MIKE LAWRENCE pf
REPORT. See page numbers of Report listed below) which include:

26.

Neil Russell: 24O West Street. NN-ML-2 (MIKE

LAWRENCE pf REPORT) (Photo LOCATION #2) at p.18.

27. Julie Sperling

& Doug Freilich: 22 Sundog Lane, NN-

ML-2 (MIKE LAWRENCE pf REPORT) (Photo LOCATION # 3) at cover
page and

p. 1,23,24,29, 30, 32.

28.

Tom Russell: 300 West Street. NN-ML-2 (MIKE

LAWRENCE pf REPORT) (Photo LOCATION #5) at p. 3, 22, 32.

29.

Rocks and Trees property (6 ownersf

:

320 West St.. NN-

ML-2 (MIKE LAWRENCE pf REPORT) (Photo LOCATION #6)

atp.7,IO,

20,27, 28, 32.

30.

Oskamp & Lindorff: 56 Rocks and Trees Lane NN-ML-2

(MIKE LAWRENCE pf REPORT) (Photo LOCATION # 7) at p. 36.

31.

Rob and Karen Galloway: 89 Norton Rd. NN-ML-2 (MrKE

LAWRENCE pf REPORT) (Photo LOCATION #8) at p.

1

,2, 16,25,26,

32,36.

32.
vA L5A NG I AeOMO,

Richard Spitalny: 67 Wescott Rd., NN-ML-2 (MIKE

LAWRENCE pf REPORT) (Photo LOCATION #9) at

p. 17. This property

}ETORA & MCQUESTEN P.C
P, O.

BOX 625

BARRE, VERMONT 0564I

ao2-476-4141

abuts the Fitzpatrick's land and is the second closest to the project
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site

33.

Ted and Dina Fitzpatrick: 59 Wescott Rd NN-ML-2

(MIKE LAWRENCE pf REPORT) (Photo LOCATION #10) at p. 18. This

property abuts the property leased for the project and is the closest to
the array at 50 feet.

34.

Dan McKeen: 320 West St., NN-ML-2 (MIKE LAWRENCE

pf REPORT) (Photo LOCATION #5) at p. 32, 34.

35.

Roy Cooper: 27 West St., NN-ML-2 (MIKE LAWRENCE pf

REPORT) (Photo LOCATION #11) at p. 36.

36.

Peter & Aileen Stevenson: 97 Cov Hill Road, NN-ML-2

(MIKE LAWRENCE pf REPORT) (Photo LOCATION #12) at p. 36.

37.

Karen Gutmann & Larry Springsteen (Orchard View

Farm): 29O West St. NN-ML-2 (MIKE LAWRENCE pf REPORT) atp.4,
32.

38.

A11

of the 12 residents listed in paragraphs 26-37 supra

provided testimony regarding the Quechee analysis and their opinion

that the proposed project is shocking and offensive and that it offends

their sensibilities and that of the average person.

See paragraph 26-37

Neighbors' pf testimony.

39.
vALSA

NG I ACOM O,

All of the 12 residents listed in paragraphs 26-37 provided

testimony regarding the proposed project and their opinion that the

IETORA & M6QUESTEN P.C,
P.

O. BOX 625

BARRE, VERMONT 0564t

ao2-476-41A1

project would cause an undue adverse effect on the orderly
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development of the area in in violation of 30 V.S.A.

S

248(b)(1). See

paragraph 26-37 Neighbors' pf testimony.

40.

Over 125 residents of Middletown Springs signed a petition

opposing the project and agreeing that the natural beauty of the area

would be adversely impacted by the project. NN-7

-

Petition of Citizens

of Middletown Springs.

ilr.

oRpERLy pEVELOPMENT - 30 V.S.A. S248(bl(11

41.

The proposed solar project is not supported by the

Middletown Springs Town Plan. NN-42 (TOWN PLAN); NN-TT-2 (TODD
THOMAS PF REPORT) at 3.

42.

Chapter II, Section F of the Town Plan speaks to the

desire to preserve the Town's "Highland Conservation Areas." Inclusive
of these areas is the Coy Mountain Ridgeline, which is named in the

Town Plan as an historically significant boundary and scenic
viewscape within Middletown Springs. Exhibit NN-42 (TOWN PLAN),

Chapter II, Section F. Highland Conservation Areas at p.6; NN-TT-2
(TODD THOMAS PF REPORT) at 3.

43.

The Orchard Road Solar Project is proposed at the foot of

the Coy Mountain Ridgeline and it will for generations detract and
\/ALSA NG I ACOT,T O,
)ETORA & MCQUESTEN
P.

draw attention away from this important viewscape. NN-TT-2 (TODD
P.C

O. BOX 625

BARRE, VERMONT ('564t
EO2-476-47 A1
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THOMAS PF REPORT) at 3.

44.

Chapter I, Section A, page 2 of the Town Plan calls for the

protection of scenic ridgelines as they are integral to the character of

the Middletown Springs. Protection of the Town's scenic ridgelines
from development is one of the Town's five overall land use goals. This
is a clearly written community standard. NN-42 (TOWN PLAN)

Chapter 1, Section A, p.2; NN-TT-2 (TODD THOMAS PF REPORT) at

45.

3,

While the elevation of this project alone is not

problematic, its steep topography and sloping hillside location is the
where this project runs afoul of the desires of the town and region to
preserve the rural character of the higher elevations of Middletown

Springs. NN-42 (TOWN PLAN) at p.16; NN-TT-2 (TODD THOMAS

PF

REPORT) at 3.

46.

The Land Use Chapter of the Middletown Springs Town

Plan opposes development that is inconsistent with the Town's

character. NN-42 (TOWN PLAN); NN-TT-2 (TODD THOMAS PF
REPORT) at 3.

47.

Middletown Springs' Town Plan aims to preserve its rural

character and undeveloped ridgelines. There is no ener$/ production

in Middletown Springs, in fact, there is not even a single gas station.
VA LSA NG I AEO MO,

The Orchard Road project, which proposes a highly visible S-acre

,ETORA & MCQUESTEN P.C.
P,

O. BOX 625

BARRE, VERMONT 0564I

hillside power production facility, is inconsistent with the Town Plan
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aim to preserve its rural character and undeveloped ridgelines. NN-42

(TowN PLAN) at p.9,15-16; NN-TT-2 (TODD THOMAS PF REPORT) at
3.

48.

Unless a less obtrusive location can be found for the

proposed solar farm, the proposed project unduly interferes with the

orderly development of this area. NN-TT-2 (TODD THOMAS PF
REPORT) at 3.

49.

The Orchard Road Solar Project is not supported by the

Regional Plan of the Rutland Regional Planning Commission. NN-80;
NN-TT-2 (TODD THOMAS PF REPORT) at

3.

Much like the

Middletown Springs Town Plan, the Rutland Regional Plan provides a
clearly written community standard. NN-80 (REGIONAL PLAN); NN-

Tl-2

(TODD THOMAS PF REPORT) at 3.

50.

The Renewables section, second paragraph of the

Regional Plan reads that "new ener5/ generation also must avoid

undue adverse impacts on local communities and the environment."
NN-80 (REGIONAL PLAN)

at t49-168; NN-TT-2 (TODD THOMAS

PF

REPORT) at 3.

51.

The plan also states that there is "concern that these

[solar] systems in particular could be responsible for an undue loss of
vA LSAN Gt ACOMO,

prime agricultural land, forests, wetlands and propert5r values of

,ETORA & MCQUESTEN P.C.
P. O,

BOX 525

BARRE, VERMONT 0564I

neighbors." NN-80 (REGIONAL PLANI at 149-168; NN-TT-2 (TODD
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THOMAS PF REPORT) at 3.

52.

The Energr Chapter of the Rutland Regional Plan provides

direct guidance to the Public Utility Commission regarding proposed
solar farms like the Orchard Road Solar Project as follows:
"Photouoltaic and other solar electricitg facilities shall be designed,
constructed, and operated such that: 1. The facilitg is located to make
use of a deueloped or existing structure or brownfield site, including

parcels contaminated or perceiued to be contaminated that otherwise
hinders redeuelopment, so as to auoid primary agricultural soils and
siluicultural areas. 2. The facilitg is designed to locate inuerters and
support structures awag from existing residences, wetlands, special

flood areas, and slopes. 3. The facilitg is designed to reduce uisibilities
from tlrc road with setbacks and screening." NN-80 (REGIONAL PLAN)

at 160; NN-TT-2 (TODD THOMAS PF REPORT) at 3-4.

53.

The Orchard Road solar project does not comply with

Regional Plan requirement

#1

regarding the desired brownfield or

perceived brownfield location. NN-80 (REGIONAL PLAN) at 160; NN-

T -2 (TODD THOMAS PF REPORT)

54.

at 3-4.

Moreover, this solar farm proposal is in no way "designed

to reduce visibilities from the road with setbacks and screening."
VALSANGIACOMO,

Again, the topography of the selected Orchard Road Solar site simply

)ETORA & MCQUESTEN P.C.

e o, Box 62s
BARRE, VERMOruT 0564I

does not allow the possibility of adequate screening. NN-
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8O(REGIONAL PLAN)

at 160; NN-TT-2 (TODD THOMAS PF REPORT) at

4.

55.

The Orchard Road Solar Project unduly interferes with the

orderly development of the region because it contravenes clearly

written standards in both the regional and town plans. NN-42 (TOWN
PLAN); NN-80 (REGIONAL PLAN); NN-TT-2 (TODD THOMAS PF
REPORT) at 4.

56.

The Orchard Road Solar Project unduly interferes with the

orderly development of the region because it's very visible location

runs contrary to the very reason someone would want to live in this
bucolic area. A choice to vacation, buy property or to live full-time in
Middletown Springs is undoubtedly made with an eye towards
enjoying its natural and beautiful mountain setting. NN-TT-2 (TODD
THOMAS PF REPORT) at 4.

57.

The proposed Orchard Road Solar Project would blemish

this natural mountain setting from too many vantage points in the
community, which far outweighs the public good that producing
renewable ener$/ would provide at this specific location. The Orchard
Road Solar Project, if constructed, would be completely out of

character with the surrounding landscape of Middletown Spring's
vALSA

NG I ACOM O,

)ETORA & MGQUESTEN P.C.
P.

O. BOX 625

BARRE, VERMONT 0564I

ao2-476-47A1

hillsides. NN-TT-2 (TODD THOMAS PF REPORT) at 4.

58.

This fact, that many neighboring properties cannot be
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adequately screened from view of this solar farm will result in

diminished propertSr values and undermine the reason why many of
the Neighbors invested in Middletown Springs. NN-TT-2 (TODD
THOMAS PF REPORT) at 4.

59.

When considering the negative impacts of the Orchard

Road Solar Project on neighboring properties,

it is important to

consider the somewhat unique aspect of this project. Its highly visible

hillside location creates some of the same siting problems that a wind

turbine application has in regard to aesthetics and visibility. In fact,
the Orchard Road Solar Project has the negative aspects of both wind

and solar applications. Due to the sloping hillside location, the
Orchard Road Solar Project contains both the largely undesired

visibitity of wind renewables and the large footprint of solar - the main
problems with each renewable application balled into one project. NN-

Tt-2

(TODD THOMAS PF REPORT) at 4.

60.

This solar farm proposal, as visually demonstrated by

Exhibit NN-ML-2 (the Lawrence & Associates Aesthetics Analysis), has
a much greater impact on surrounding properties than was shown in

the Applicant's Aesthetic Analysis. If sited in the proposed location,

the Orchard Road Solar Project will degrade the natural settings of the
VALSA

N GI

AEO

M

O,

surrounding properties in view of the project. NN-TT-2 (TODD

)ETORA & MCQUESTEN P.C
R O, BOX 625
EARRE, VERMONT 0564I
ao2-476-41 A1

THOMAS PF REPORT) at 5; NN-ML-2 (MIKE LAWRENCE PF REPORT).
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61.

A generation of neighboring property owners will have

their views degraded by acres of solar panels looming above their
home sites. Meanwhile the Neighbors will find less vaiue in future

subdivisions of their lands as these new parcels will no longer afford
the same natural setting that people move to Middletown Springs to
enjoy. Some buyers will surely pass over buying a Vermont property

that has an atypical industrialized mountain view thanks to the
Orchard Road Solar Project. NN-TT-2 (TODD THOMAS PF REPORT) at
5.

62.

The Middletown Springs Town Plan's Economic

Development Chapter and the Rutland Regional plan both envision

and desire modest population growth so that the town and region
remains viable. That viability will be harder to ensure in the
Middletown Springs area if a poorly situated solar farm is allowed to
damage the natural setting and desirability of this area, which is its
greatest asset. NN-42 (TOWN PLAN) at p.7; NN-80 (REGIONAL PLAN)

at p.45; NN-TT-2 (TODD THOMAS PF REPORT) at 5.

63.

The Orchard Road Solar Project, due to visibility issues

that cannot be adequately mitigated, is out of character with the land
uses found in the highlands area of Middletown Springs. NN-TT-2
VALSA NG IACOMO,
)ETORA & MCQU ESTEN P.C
P O. EOX 525
BARRE, VERMONT 05641
ao2-476-41

A'

(TODD THOMAS PF REPORT) at 7.

64.

Nearly 5 acres of solar development off of Orchard Road in

of46
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the center of the Coy Mountain viewshed will have a profoundly
negative and long-lasting impact on the aesthetics and natural beauty
of what is currently a quintessential agricultural, rural, and natural

Vermont setting. NN-TT-2 (TODD THOMAS PF REPORT) at 7.

TV.

EVALUATION OF CONFLICTING EVIDENCE

- EXPIRT AND LAY

OPINIONS AND TTSTIMONY

This contested case has conflicting opinions regarding whether the adverse

impact on aesthetics and the scenic and natural beauty of the area is undue.
Those opinions include:

Applicant's expert who claims there is no undue adverse
impact (Kane);

1. The

2. The Department's expert who opines that the project as
proposed creates an undue adverse impact because it is
shocking and offensive and offends the sensibilities of the
average person. The expert believes the same about
Applicant's revised landscaping plan. However, the expert
created his own landscape mitigation for the project and claims
that if the project is altered and changed from the project that
is proposed to the different landscaping plan that he created,
there would be no undue adverse impact (Owens);
3. The Neighbors'two (2) experts who clearly support the
conclusion that the adverse impact is undue (Thomas and
Lawrence);
4.
VA LSA NG I ACOMO,

)ETORA & MCQU ESTEN P.C
P. O,

BOX 625

BARRE, VERMONT 05641

ao2-476-4141

All 18 of the Neighbors who testified believe the project will
cause an undue adverse impact on public and private views in
the area because it violates clear written community standards
in the town and regional plan, will be shocking and offensive to
the average person, and because the Applicant has failed to
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take reasonable mitigation measures (Richard Spitalny,
Elizabeth Cooper, Roy Cooper, Douglas Freilich, Julie Sperling,
Ted Fitzpatrick, Dina Fitzpatrick, Karen Galloway, Robert
Galloway, Karen Gutmann, Larry Springsteen, Daniel McKeen,
Neil Russell, Thomas Russell, Peter Stevenson, and Aileen
Stevenson)l; and,
5. One-hundred-twelve (112) other Middletown Springs
townspeople signed a petition opposing the project because
they believe that the project will adversely affect the aesthetics
and the scenic and natural beauty of the area, will unduly
impact orderly development and negatively affect the character
of Middletown Springs.z

Thus, it is incumbent on the fact finder to evaluate that conflicting testimony
and to access the reliability and credibility of the witnesses to determine how

much weight to give their testimony, if any.
The Vermont Bar Association Civil Jury Instructions provides guidance for

factfinders fiuries) in our state court system which is equally applicable to the
PUC Administrative hearing process where Hearing Officers and Commission

Members must assess the credibility of witnesses, including so-called battling

experts. The Vermont Civil Jury Instructions provide:

F.

Credibility of Witnesses
You must consider all of the evidence. This does not mean
that you must believe all of the evidence. It is up to you, and only
you, to decide whether the testimony of a witness was reliable, as
well as how much weight to give the testimony.

I

VALSANGIAEOMO,
)ETORA & M6QUESTEN P.C.
P.

O. BOX 625

BARRE, VERMONT 0554t

ao2-476-4lAl

See pf Testimony of Richard Spitalny, Elizabeth Cooper, Roy Cooper, Douglas Freilich, Julie
Sperling, Ted Fitzpatrick, Dina Fitzpatrick, Karen Galloway, Robert Galloway, Karen
Gutmann, Larry Springsteen, Daniel McKeen, Neil Russell, Thomas Russell, Peter Stevenson,
and Aileen Stevenson.
2 Exhibit NN-7 (Petition).
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The following factors may help you to evaluate the
testimony of witnesses:
r
did the witness have an interest in the outcome of
the case?
r
how did the witness behave while testifying?
o
did the witness seem candid?
r
did the witness seem to have a bias?
r
does the other believable evidence in the case fits
with the witness's testimony, or is it inconsistent with it?
r
fiow well could the witness see or hear the facts
about which he or she testified?
o
did the witness seem to have an accurate memory?
You may believe as much or as little of each witness's
testimony as you think appropriate. Keep in mind that people
sometimes forget things, and sometimes they make honest
mistakes. You must decide whether an omission or a mistake is
innocent or minor, or whether it is something more serious that
affects the rest of their testimony.

G.

Exoert Witnesses
Some witnesses testify as experts. This means that they
have special knowledge, training, or experience that qualifies
them to give an opinion on a certain matter. You should evaluate
the opinion of an expert witness the same way you would
consider any other testimony. Then, you should evaluate whether
the opinion is based on the facts proved at trial and supported by
their knowledge, training, or experience.
Vermont Civil Jury Instruction Committee, Plain Enelish Jury Instructions.
General Jury Instructions3

A. Applicant's expert - Mark Kane
65

Mr. Kane has a BS degree in Environmental Studies but has no degree in
land use planning and is not a certified land planner. He has worked

vALSA

N

€t ACO MO,

)ETORA & McQUESTEN P.C.
P,

O. BOX 625

BARRE, VERMONT 0564I

aoz-4a6-47e1

3 See
http:/ /www.vtbar.org/UserFiles/ Files/WebPages /AttorneyTo20Resources /juryinstructions/ci
vilj uryinstructions / generaljurv. htm
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primarily as a developer's expert for 25 years and has worked as an
aesthetics' expert for this particular Applicant for at least a dozen projects
over the past 5 years.4 He expects to earn $t0,000 iri fees on this case.s

His resume lists 42 cases in which he has testified on aesthetics and the
Quechee analysis, concluding in each and every case without exception,

that there was no undue adverse impact to aesthetics and scenic and
natural beauty from any of those projects.6 In other words, Mr. Kane has
never met a project that he didn't like

-

from an aesthetics perspective.

7

Mr. Kane testified that he has reviewed at least 20 town plans in Vermont
and found a clear written community standard in only one of them.s
However, his recent testimony in the Chelsea Solar, LLC case,e that there
was no undue adverse impact to aesthetics or to the scenic and natural

beauty of the area, was rejected by the Public Service Board who found

that the project violated three of the four specific requirements in the
Town Plan for development in the Rural Conservation District.lo Thus,

the PSB denied the Chelsea Solar, LLC project a Certificate of Public Good

a
s
vALSANGtAeOMO,
)ETORA & MCQUESTEN F.C.
P.

O, BOX 525

BARRE, VERMONT 05641

Transcript, August 28, 2Ol7 at 264 (Kane).
Transcript, August 28, 2Ol7 at 264 (Kane).

6 Id.
7 Exhibit DPS-JO-1 (Owens' resume).

8
e

Transcript, August 28, 2Ol7 al26I (Kane).
Petition of Chelsea Solar LLC, Docket No. 8302, Final Order dated 2l 16l2016.
10 Petition of Chelsea Solar LLC, Docket No. 8302, Final Order dated 2/16/2016 at p. 57
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because

it failed the first prong of the Quechee Analysis, contrary to the

opinion of Mr. Kane.11
The Vermont Public Service Board also disagreed with Mr. Kane regarding

his opinion that the Chelsea Solar project does not unduly interfere with
Orderly Development of the region. Upon a specific review of Mr. Kane's
testimony, the PSB ruled that "Upon review, we find this testimony to be
an inaccurate description of the Town PIart."r2

Mr. Kane has also reviewed a number of regional plans in Vermont and is
unaware of any regional plan in Vermont that expresses a clear written

community standard including the following Regional Plans: Chittenden,
Two Rivers, Rutland, Northeast Kingdom, Lamoille Count, Franklin

County, and there may be more.13
Furthermore, the notion that the adverse impact of the Orchard Road

7l

Proposed Solar Array, which soars up the hillside for 60 feet in elevationla,

can somehow be mitigated by planting trees on the northern side (at a
lower elevation) of the array is absurd and strains all credulity. According

to Kane's hearing testimony, the trees would be planted at 10 or 12 feet in
height and would grow about one foot per year; thus, in 35 years, he

VA LSA NG I ACOM O,

)ETORA & MCQUESTEN P.C.

P O. BOX 625
BARRE, VERMONT 0564I

ao2-476-4141

l1
t2
13

I4

Petition of Chelsea Solar LLC, Docket No. 8302, Final Order dated 2l 16l2016 at p. 55-60.
Petition of Chelsea Solar LLC, Docket No. 8302, Final Order dated 2l 16l2016 at p. 53-54.
Transcript, August 28, 2Ol7 at 264-265 (Kane).
Exhibit ORS-MK-4 and Transcript, August 28, 2Ol7 at 224 (Kane).
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believes that the trees might grow tall enough to screen maybe 30% to
4Oo/o

of the array.ls However, Mr. Kane admitted on cross examination

that even at the end of the life of the project, the majority of the array will
never be able to be screened by trees.l6

Looking at the Applicant's "Revised Mitigation Planting Plan"rT orle carr
observe that the solar array is located at elevations between 945 ft. and
1005

ft.

Because the trees that are proposed for the northern side of the

array are planted at ground elevations between 935 ft. and 965 ft., there

will be no screening whatsoever of the array when the trees are planted.18
a
J

Mr. Viens testified that the solar panels will sit approximately nine feet
above the ground.ls Thus, the top of the panels

between 954 and 1014 feet.

If

will reach to elevations of

12 foot trees are planted, the treetops will

be at elevations of between 947' (935' + 12'

: 947) and 977' (965' + 12' =

977) at the time of planting.2o Thus, calculating the simple arithmetic
based upon Mr. Kane's testimony that the trees would grow one foot in

height per year, yields the following results:
a

15
16

t7
VA LSA NG I AEOM O,

)ETORA & McQUESTEN P.C
P.

O. gOX 525

BARREI VERMONT 0564I

ao2-446-41A1

18
19

20

For the first 12 years of the project, the trees will not be tall enough
or at a high enough elevation to provide any screening at all.

Transcript, August 28,2017 at 222-225 (Kane).
Transcript, August 28, 2Ol7 at 225 (Kane).
Exhibit ORS-MK-4 (Revised Landscaping Plan).
Transcript, August 28, 2Ol7 at 224 (Kane).
Viens pf Testimony at p.3.
Exhibit ORS-MK-4; Transcript, August 28, 2Ol7 at 224 (Kane)
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a

For the first twenty years of the project, the trees may grow to the
height of the very few lowest-elevation panels in the northeast corner
of the site.

The mathematical calculations of the elevations of the treetops as the
trees grow one foot in height annually over the 35 years of the project as
compared to the elevations of the array panels are as follows:2l

:

VALSANCIACOMO,
)ETORA & McqU ESTEN P.C,
P.

O. BOX 625

BARRE, VERMONT 05641
ao2-4a6-47 Al

2l

Based upon the elevations depicted

in Exhibit ORS-MK-4 and the testimony of Mr. Kane
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Year
2
3
+
5

6
7
8
9

954',
954',

1,2

954',- r}74',
954', - r}L4',
954',- r}L4',

13
T4
15
16
L7
18
T9

954',

954',-

22
23
24
25
26
27
28
29
30
31

32
33
34
35

O. BOX 625

ao2-476-4147

LOL4',

954', 954', 954', 954', 954', 954', 954', 954', 954', 954', 954', 954', 954', 954', 954', -

Treetop

Elev.

935',- 965',
936', - 966',
937', - 967',
939',- g68',

- 969',
940' - 970',
94r', - 97I',
942', - 972',
943', - 973'
944', - 974',
945', - 975',
946', - 976',
947', - 977',
948', - g7g',
949' - 979',
950',- gg0'
951',- 981',
939',

TO14'
LO14'
LOT4'
LOt4',
LOl4',

952', - gg2',
953',- 993',
954' - 984',
955', 985',
956', 986',
957', 987',
958', 988',
959', 989',
960', 990',

LO74',

96r',

99r',

LO14'

962',
963',
964',
965',
966',
967',
968',
969',

992',
993',
994',
99s',
996',
997',
998',
999',

954',- IOI4',
954', - L}l4',

2I

P.

- r0l4',

954'- r}L4',

20

BARREI VERMONT 0564I

-

1014',
1014',
954',- IOL4',
954', - LOL4',
954',- 1014',

10
11

vA LSA NGlACOtvlO,

Elev.

954',- 1014',
954', - IOI4',
954',- 1014',
954',- loL4',
954', - ror4',
954',- 1.Or4',
954',- IOI4',

1

)ETORA & MCqUESTEN F.C.

Array

IO14'

to14'
ro74'
lo14'
ro'J.4'
1014',
10r4',

IOT4'

Amt. screened
0
0
0
0
0
0
0
0
0
0
0

of lowest panel
2 of lowest panel
3 of iowest panel
4 of lowest panel
5 of lowest panel
6'of lowest panel
7' of lowest panel
8' of lowest panel
9' of lowest panel
1

SOYo-4Oo/o

???
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Mr. Kane's testimony, that perhaps

5

3Oo/o

to

4O%o

of the array might be

screened in 35 years at the end of the life of the project, does not describe
reasonable mitigation or any mitigation at

all. It is iriational and frankly

ridiculous to conclude that such an ineffective and meaningless planting
effort could even be represented as reasonable mitigation since the
evidence demonstrates that it would take 20 years before the treetops

would actually equal the elevation of the top of the very few lowestelevation panels.22 That is the insurmountable problem with this steep

hillside location, it is simply a terrible site for this type of project because
the massive array is 400 feet wide and is being sited on a hillside, which
creates a 60 foot tall metal and steel monolith that simply cannot be
screened or reasonably mitigated in any meaningful way.
T\,rrning to an analysis of the expert's reliability, Mr. Kane suffers from the

76

credibility gap of the "hired gun." He has never provided an opinion in his
career, that any project did not pass muster on the Quechee Analysis
despite his opinions being specifically rejected by the PSB in Chelsea
Solar.

Moreover, Mr. Kane has a strong business and financial interest in the

77

outcome of the case, and evidences a bias in favor of his employers. In
order to be repeatedly hired by developers, one must win these cases at all
VA LSA NG I ACO M O,

)ETORA & McQUESTEN P.C
P.

O, BOX 525

BARRE, VERMONT 0564I
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22

Transcript, August 28, 2OI7 at 224-225 (Kane)
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costs so that one is repeatedly hired as a consultant, making $10,000 in
fees per case in this instance.

Lastly, the other believable evidence in this case is inconsistent with Mr.
Kane's testimony. Mr. Kane's testimony is at odds with all of the other

experts: Todd Thomas, Michael Lawrence, and DPS's expert Mr. Owens
who believes that the original proposal and the revised landscaping plan

both result in a finding of undue adverse impacts to aesthetics and to the
scenic and natural beaut5r of the area.23

Consequently, for all of the reasons stated, the opinion of Mr. Kane should
be rejected by the Commission.

B. DPSts exoert - Jeremv Owens
0

Mr. Owens'expert opinion is that the Project, as proposed, has an adverse
aesthetic impact, meaning that the project does not fit within the context
or character of its surroundings.2+

81

In addition, the DPS expert opined that as originally proposed, the project
is unduly adverse because it is aesthetically shocking and offensive.2s

vALSANGtACOMO,
)ETORA & MCQU ESTEN P.C.
P,

O, BOX 625

BARRE, VERMONT 0564,1

23 See Section B, immediately infra.
24 Transcript, August 29,2OI7 at 125 (Owens)
2s Transcript, August 29,2017 at 126 (Owens)
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The expert was also asked about the Applicant's revised landscaping plan

and the expert testified that the revised plan may offend the sensibilities
of the average person, though the expert indicated that having not
reviewed the revised mitigation plan in the field, it's hard to say with

certainty whether or not it would be shocking or offensive.26
Lastly, the DPS expert created his own landscape mitigation plan for the
Project and testified that if the project were not changed and altered from

the Project that is currently proposed to the Project that DPS proposes

with DPS/Owens'landscape mitigation plan, the Project will be shocking
and offensive.2T

Mr. Owens'testimony in this regard raises alarming concerns as to the
role of DPS in this proceeding. It is the Neighbors'understanding that the

Department of Public Service is charged with representing the public

interest in these proceedings, offering comment and testimony on
Proposed Projects. Unfortunately, this case reveals that DPS has chosen
the Applicant side to advocate

for. Instead of discharging their obligation

to act as a public advocate and offer opinions about the actual project that
is proposed, the DPS expert has instead tried to revise the Applicant's
proposal to try to help the applicant find a way past the Quechee Analysis.
vALSANGtACOMO,
,ETORA & MCQUESTEN P.C.
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The Neighbors contend that the submission of a revised landscaping plan

by DPS's expert is an inappropriate exercise of the position, power and
resources the state's public advocate. It is improper for the DPS to step

out of the role of reviewer and commenter on a proposed project and
instead, take on the role of Applicant's advisor, consultant or advocate.
Such unfair actions evidence a bias in favor of the applicant which

irretrievably damages Mr. Owen's credibility.
6.

Mr. Owens's assessment focused on and ultimately considered only public
views in his opinion on the shocking and offensive prong of the Quechee

Analysis. He testified that he takes no position with regard to undue
adverse impact relating to any private property and would not consider

private views in his analysis.28

Mr. Owens is not yet familiar with the Vermont Supreme Court precedent
contained in In re Petition of Rutland Renewable Energg, LLC, 2016 VT 50
(2015) which states:

"In determining whether there has been an undue
adverse impact, considering the sensibilities of the
average person, the Board can and should consider
all vantaee ooints. includ inq from private propertv
Here, the Board did consider neighbors'perspective
and required extensive screening to mitigate that
impact. Under our standard of review, we affirm the
decision. We acknowledge that, in addition to
considering neighbors'interest, the Board ruled that
the test definition of an average person meant "the
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average member of the viewing public who would see
a particular project from the vantage point of the
public;" that is, while the Board must consider all
vantaqe points. it does so from an obiective. as
oDDosed to subiective and neiehborlv. perspective.2e

While he did initially identify "the series of private properties

8

approximately 0.6 to 1.4 miles north/northeast of the Project." Regarding
those properties, Mr. Owens stated the following:

"much of the private land north of Route 14O will
have visibility of the Project because the proposed
Project arrays would ascend the hill on which the
Proj ect is located. The existing intervening veqetation
on and around the site. which is tvpicallv less than
40 feet tall. would not be sufficient to screen the
proposed arrav flom these property to the north."30
Mr. Owens then completely ignored the private views in his actual

89

Quechee Analysis and basically dismissed them in his testimony with a

meaningless sentence which reads: "With regard to private views, a more
effective landscaping plan would utilize taller and more closely spaced
evergreen across the north and northwest portions of the Project."3t

However, he never testified as to how tall the trees should be or what he

meant by denser spacing. Nor did he indicate what duration of time

would be required for these trees of unspecified height and density to
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actually grow to the height where they would actually begin to provide
screening of the array for the properties to the north.32
Owens also testified as follows:

"Considering that the site is somewhat elevated above
both public and private locations from which it is
visible (Wescott Road, Orchard Road, Route 140 and
private property further north), and considering that
the existing vegetation to remain is somewhat sparse,
a denser spacing between the proposed plants would
be more appropriate and effective at screening views
from these public locations. Additionallv. the private
residential orooerties would have visi bilitv on the
north side of the arravs as thev ascend the hill to the
south. Based on the anal vsis of the private pronertv
elevation. in some cases trees would need to be
anoroximatelv 58 feet tall in order to screen the
upper arravs at the high end of the Proiect. While the
use of serviceberry along the north side of the Project
may be somewhat effective for screening views from
Wescott Road, t.he nronoserl
ins. deciduous
nature and
would not
be effective at screeninE the proposed arravs from
residential
to the north. A more
effective landscaping plan would :utilize taller and
more closel
the north and
northwest portions of the Pro iect."33
9I

58 foot tall trees, if planted according to the Applicant revised landscaping
plan which calls for trees 12 feet high and that grow one foot per year,

would take 46 years to grow to a height of 58 feet, 11 years longer than
the longest duration of the project (35 years).
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Mr. Owens'report did not provide any further factual information, detail,
or recommendations regarding the location, height or density of the

plantings that would effectively mitigate the views to the north, because
there simply is no way to screen the array at this site from the views to the

north.
Mr. Owens also has no experience assessing alternative sites as a means
of mitigation and has never suggested that a reasonable mitigation of
adverse aesthetic impacts would be to choose an alternative site.34

Mr. Owens concludes his report by saying that "with adjustments to the
landscape mitigation plan, the Orchard Road Solar Project would meet the
Quechee Test insofar as its impact on aesthetics would NOT be UNDULY

ADVERSE."3S However, other than taller eversreens planted closer

together, there is no indication as to what these "adjustments" are and
how and when they would magically transform a blight on the centerpiece
of the Coy Mountain viewshed, into an adequately screened and

reasonably mitigated project.

In terms of his credibility, Mr. Owens appears to suffer from the erroneous

95

notion that his job is to figure out how a project can be mitigated to pass
the reasonable mitigation prong of the Quechee Analysis instead of
vALSA NGI ACOMO,
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providing an expert opinion that evaluates the proposed project. His
independence and reliability as a witness suffers as a result of his bias in

this regard. Moreover, his unfamiliarity with the Rutland Reneuables
Supreme Court precedent, shed doubt on his background, knowledge and

judgment in this matter. However, in the end, he believes that the original
project and the Applicant's revised mitigation plan are not adequate,
reasonable mitigation. Therefore, he does agree that the project does have

an unduly adverse impact on aesthetics and the scenic and natural
beauty of the area.

The Commission should conclude that the evidence in this case
demonstrates that the Project would violate 30 V.S.A.
S248(bX5) (aesthetics).

V.

AESTHETICS. SCTNIC and NATURAL BEAUTY . DISCUSSION

Having reviewed the record and considered the parties'positions, the
Commission should find that the Project, if built, would have an undue
adverse effect on the aesthetics and scenic and natural beaut5r of the area in

violation of 30 V.S.A.

S 248(b)(5).

Legal Standard - In determining whether a project raises a significant issue
VALSANGIACOMO,
)ETORA & McQUESTEN P.C.
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First, a determination must be made as to whether a project will
have an adverse impact on aesthetics and the scenic and natural
beauty. In order to find that it will have an adverse impact, a project
must be out of character with its surroundings. Specific factors
used in making this evaluation include the nature'of the project's
surroundings, the compatibility of the project's design with those
surroundings, the suitability of the project's colors and materials
with the immediate environment, the visibility of the project, and
the impact of the project on open space.
The next step in the two-part test, once a conclusion as to
the adverse effect of the project has been reached, is to
determine whether the adverse effect of the project is
"Lrndue." The adverse effect is considered undue when a
positive finding is reached regarding any one of the
following factors:
Does the project offend the sensibilities of the
average person? Is it offensive or shocking

a

because it is out of character with its
surroundings or significantly diminishes the
scenic qualities of the area?

Does

b.

the project violate a clear, written

community standard intended to preserve the
aesthetics or scenic beauty of the area?
Have the petitioners failed to take generally
available mitigating steps which a reasonable
person would take to improve the harmony of
the project with its surroundings?eo

c.

Analysis of whether a particular project will have an
"undue" adverse effect on aesthetics and scenic or natural
beauty is also significantly informed by the overall societal
benefits of the projecl.
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The Quechee Test
ILf First Prons - Adverse Impact - Utilizing the two-step Quechee Lakes
test38 as the standard of review, there is no doubt

that the introduction

of 2,25O plus solar panels into what is otherwise an almost ideal

agricultural and mountain backdrop, will have an adverse impact on
the aesthetics and the scenic and natural beauty of this area because
such an industrial land use is in conflict with the natural surroundings
of this lush mountain setting. Even the Applicant and its expert witness
have admitted that the project creates an adverse impact, and if the

project were to be sited as proposed, this primary adverse question of
Quechee Lakes is inarguable because the industrial siting of the array

therein threatens the high scenic qualities and bucolic nature of this
area known as Burnham Hollow, likely undermining property values

therein.
(Q Second Pronq

-

Is the Adverse Impact Undue? - Having concluded that

the impact of the project would be adverse, the Commission must
proceed to apply the three subparts of the second prong of the QuecLrce

test to determine whether the adverse impact will be "undue" and

ultimately determines if the plan to site the solar array in this highly
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visible and scenic location should be denied by the Board. An
affirmative answer to any one of the three subparts means the Project

would have an unduly adverse impac1.3e
(a) Does the project olfend

tlrc sensibilities of the auerage person? Is
it offensiue or shocking because it is out of character uith its
surroundings or significantlg diminishes the scenic qualities of tlrc
area?

Having reviewed the record, the Commission should find that the
Project would offend the sensibilities of the average person because

it

would be offensive or shocking and because it would significantly diminish
the scenic qualities of the area.
Of the three "undue" questions the most obvious violation is that the

Orchard Road Solar project will clearly offend the sensibilities of any
reasonable person when viewed objectively from public and private roads and

properties in the area. One merely has to review the various photos of views
from numerous vantage points which are contained in Neighbors'NN-ML-2
(MIKE LAWRENCE pf REPORT)- the Lawrence & Associates Aesthetics

Analysis to observe the serene beauty of the area. In addition, Mr. Lawrence's
photo simulations adeptly provide the opportunity to perceive the shocking
and offensive nature of the array as proposed. NN-ML-2 (MIKE LAWRENCE pf
REPORT) at p.

26,28, and 30. The significant intrusion of a massive

industrial structure into the center focal point of a beautiful and highly scenic
VA LSA NGI ACO M O,
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viewshed would be shocking and offensive to any reasonable person driving

through, visiting or residing in the area. NN-ML-2; NN-TT-2 (TODD THOMAS
PF REPORT) at

5.

NN-ML-2 (MIKE LAWRENCE pf REPORT) at 32.

The Public Utility Commission has stated that the Quechee test "require(s)

that reasonable consideration be given to the visual impacts on neighboring
landowners."4o The Vermont Supreme Court has recognized that all vantage

points, includinq from private property, be considered by the Commission and
specifically ruled that:

In determining whether there has been an undue adverse impact,
considering the sensibilities of the average person, the Board can
and should consider all van
r:oints. includins from orivate
propertv. Here, the Board did consider neighbors'perspective
and required extensive screening to mitigate that impact. Under
our standard of review, we affirm the decision. We acknowledge
that, in addition to considering neighbors'interest, the Board
ruled that the test definition of an average person meant "the
average member of the viewing public who would see a particular
project from the vantage point of the public;" that is, while the
points. it does so from an
Board must consider all van
obiective. as ooDosed to subiective and neiehborlv. rrerspective.4l
The record of the Orchard Road case shows that: (1) the Project would be

clearly visible from a myriad of private properties and public roads in the area;
(2) landscape mitigation would not satisfactorily mitigate views of the Project

from an5rwhere but directly below the array at the Valley floor and that even at
the end of the life of the project, some 30 years in the future, the trees will only
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have grown enough to screen possibly only 30 to 40

o/o

of the array; (3) there is

no other solar array or industrial structure within the viewshed, except for a
single tracker-style solar panel; and (a) as viewed from most of the surrounding

properties and portions of public roads, the Project would be out of context with

its surroundings and would significantly diminish the scenic qualities of the
Middletown Springs'viewshed. Given these factors, the Commission should be
persuaded that the average person would find the Project offensive or shocking

and that the Project's presence would significantly diminish the scenic qualities

of the area. Therefore, the Commission should find that the Project would
offend the sensibilities of the average person because it would be offensive
or shocking and because it would significantly diminish the scenic qualities
of the area.
(b) Does tlrc project uiolate a clear, written communitg standard intended to

preserue the aestlrctics or scenic beautg of the area?

In order for a provision to be considered a clear, written community
standard, it must be "intended to preserve the aesthetics or scenic beauty
of the area" where the proposed project would be located and must apply to
speci{ic resources in the proposed project area.4z A clear, written

community standard must be more than simply "general in nature" and do
more than seek "to promote good stewardship of scenic resources without
VALSANGIACOMO,
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identifying specific actionable standards."43
Mr. Thomas, Neighbors'expert witness, is Vermont's only statutorily
appointed Planning director and is uniquely qualified to examine if the
proposed solar array complies with the Middletown Springs Town Plan and

Rutland Regional Plan in terms of protection of aesthetics or scenic beauty.
As described in our findings and Todd Thomas'analysis of Orderly
Development, any reasonably in-depth examination of these documents
lead a professional land use planner to factually state that the Orchard
Road Solar I project is not in conformance with the town and regional

plans; thus, is violative of both clear written community standard. NN-TT-2
(TODD THOMAS pf REPORT) at p. 6.
(c) Haue the petitioners

failed to take generallg auailable mitigating sfeps

which a reasonable person would take to improue the harmong of the
project with its surroundings?
The next part of the "undue" evaluation from the Quechee Lakes

test is whether the applicant has failed to take reasonable mitigating
steps to improve the harmony of this proposed solar project with the

surrounding highly scenic rural landscape and residential
neighborhood. With regard to the Orchard Road Solar Project, one can
easily conclude that the Applicant, by choosing to site the array in the
vALSA
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middle of a highly prominent field which is the focal point of the view
towards the Coy Mountain, has failed to take reasonable mitigating
steps to improve the harmony of his proposed solar project with the

surrounding scenic rural landscape and residential neighborhood. The
Applicant's minimal landscaping plan including the revisions proposed

at hearing, will never adequately screen the monolithic appearance of 5
acres of solar array panels rising up the slope of the hill.
Moreover, with the rolling hills that surrounding the valley,

alternative sites with better topography should have been identified

that would have provided natural screening or allowed plantings that
would effectively screen the site. As such, the project fails to take the

mitigating steps to harmonize itself with its surroundings and I do not
believe that the project, as proposed, can be properly mitigated unless

an alternative site can be identified that provides sufficient screening

around the industrial apparatus. If the project is approved at the
proposed location, the Orchard Road solar project will have an undue
adverse impact to what is otherwise a quintessential Vermont valley

and idyllic neighborhood.aa NN-TT-2 (TODD THOMAS PF REPORT) at
6.

In addition, despite the concerns raised by the many neigfrbor/intervenors
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with respect to aesthetic impacts, the Applicant has also failed to take
generally available mitigating steps that a reasonable person would take to
improve the harmony of the Project with its surroundings because it failed to

provide evidence of valid consideration of suitable alternative sites to locate
the Project.

Alternative Site #1, is the field directly across from the Project Site on the
east side of Orchard Road owned by the same landowner (Querry) as the
project site and which land is currently and has been in agricultural use for
the past 100 years. On Rebuttal, the Applicant provided unsupported claims
that Alternative Site # 1 contains a wetlands which would prevent it from being

permitted by ANR for a solar array. This claim was unsupported by any
wetlands delineation that established or determined whether two of the three
indicators of wetlands (hydric soils, wetland plants, and wetlands hydrologr)
were present on site which findings are required for a determination that a

wetland exists on the property. Instead, the Applicant provided wetlands
mapping with the application that represented that Alternative Site # 1 was

not, in fact, wetlands. Moreover, there is no explanation as to why ANR
routinely issues permits to Applicants to build solar arrays in Class II
Wetlands.

Alternative Site #2, which is in the same field as the proposed site but
vALSANGtAeOMO,
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feasible site because of ledge and the need to fill some portion of the northeast

corner of the field. However, not one scintilla of evidence has been presented

to support this claim or explain why it is not feasible to move the array to the
east in the very same field where

it is proposed which would make

a significant

change to the appearance of the project by hiding and tucking the array behind
the treelines; thereby, mitigating the view of the array from most of the vantage

points in town. In other words, the Applicant will not consider Alternative Site
#2, simply "because they say so."

Consequently, the Applicant has failed
reasonable attempt to locate

to provide evidence of

a suitable alternate location for the

any

Project,

despite the two Alternative Sites proposed by the Neighbors which are
immediately adjacent to the proposed Site and are located on the same tract
of land owned by the Landowner/Lessor of the project Site. In In re Halnon,

I74 Vt. 514, 811 A.2d L61 (2OO2), the Vermont Supreme Court held that the
Applicant must show that alternative sites that reduce the adverse aesthetic
effect are unavailable. The Court denied Halnon a CPG because the Applicant

failed to demonstrate that the alternative locations on the property could not
be used to mitigate the adverse aesthetic effect on the neighbor.

Because the Applicant has failed to consider an alternative site on the

property that would significantly mitigate the adverse impact to the
VALS,A N GI ACOM O,
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should find that Applicant has failed to take generally available mitigating
steps which a reasonable person would take to improve the harmony of the

project with its surroundings.
Therefore, the Orchard Road Solar Project violates 30 V.S.A. 248(b)(5)
because

it poses an adverse and undue impact to the scenic or natural beauty

of the Middletown Springs neighborhood because it is shocking and offensive,

violates clear written community standards contained in the Regional Plan
and the Town Plan, and because Applicant has failed to take reasonable

mitigation measures.

VI.

ORDTRLY DEVELOPMENT . DISCUSSION

Having reviewed the record and considered the parties'positions, the

Commission should find that the Project, if built, would have an undue
adverse effect on the orderly development of the area in in violation of 30

v.s.A. s 248(b)(1).
Legal Standard Section S248(b)(1) requires the Commission to find,

prior to issuing a CPG, that the project will not unduly interfere with the
orderly development of the region with due consideration having been
given to the recommendations of the municipal and regional planning

commissions, the recommendations of the municipal legislative bodies,
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municipality. 30 VSA S248(bXt); In re UPC Vermont Wind, LLC,2009 VT
19.

While there is undoubtedly both a regional and statewide need for

additional renewable energr, this demand should not be supplied by a
solar farm proposal that will destroy the viewshed of a highly scenic area
and negatively affect the property values and existing high character of

this Middletown Springs neighborhood. NN-TT-2 (TODD THOMAS PF
REPORT) at 7.

The Commission should conclude that the evidence in this case
demonstrates that the Project would violate 30 V.S.A. S248(b)(1)(orderly
development).

vu.

coNcl,usroN

The Commission should reject the proposal for decision issued by

the Hearing Officer and conclude that the evidence in this case
demonstrates that the Project would violate 30 V.S.A. S24S(b)(1)(orderly
development) and 30 V.S.A. S248(b)(5)(aesthetics), AND DENY THE

Application for a Certificate of Public Good.
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DATED at City of Barre, County of Washington and State of Vermont

this

1st day of

June, 2018.
Richard Spitalny, Robert & Karen Galloway,
Daniel McKeen, and Neil & Thomas Russell

L.
VALSANGIACOMO,
P. O. Box 625

Esquire
ETORA & McQUESTEN

172 North Main Street
Barre, VT 05641
(802) 476-4181 Ext.311
Lbroo
.com
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P.

O, BOX 625

BARRE, VERMONT 05641

STATE OF VERMONT
PUBLIC SERVICE BOARD
cPG #16-OO42-NMP

Application of Orchard Road Solar In LLC for a
I
certificate of public good, pursuant to
I
30 V.S.A. SS 219a and,248, for a 5OO kW
I
interconnected group net-metered solar electric I
Generation system in Middletown Springs, Vermontf

CERTIFICATE OF SERVICE
NOW COMES L. Brooke Dingledine, Esquire, of the law firm of

Valsangiacomo, Detora & McQuesten, P.C., and certifies that on this date, I

forwarded by electronic mail as noted on the attached Service List the
following:

1)

Neighbors'Motion for Site Visit by Commission,

2)

Neighbors'Motion for Oral Argument before the
Commission, and

3) Neighbors'Comments

Re: Proposal for Decision

DATED at Barre, County of Washington and State of Vermont this l"t day

ofJune,2Ol8.

Dingle
, Esquire
VALSANGIACOMO, DETORA & McQUESTEN
P. O. Box 625
172 North Main Street
Barre, VT 05641
(802) 476-4181 Ext. 311
Lbrooke@vdmlaw.com
L.

VALSANGIACOMO,
DETORA & MCQUESTEN P.C.
P,

O. BOX 625

BARRE, VERMONT 0564I
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