
 
May 23, 2019 

 
By Hand Delivery and E-Mail 
 
Ms. Judith Whitney, Clerk 
Vermont Public Service Board 
112 State Street, Drawer 20 
Montpelier, VT 05620-2701 
 
Re: CPG #16-0042-NMP -- Application of Orchard Road Solar I, LLC 
 
Dear Ms. Whitney: 
 
 Pursuant to the Hearing Officer’s May 13, 2019 Order, enclosed please find Applicant 
Orchard Road Solar I, LLC’s (“ORS”) Revised Proposed Findings of Fact and Order for filing in the 
above-referenced matter.  In addition, ORS has enclosed a slightly updated Mitigation Planting Plan 
(Exhibit ORS-MK-6 (Fig. 7 Rev. 2)).  In the previous revision to this plan submitted on May 7, 2019 
(Exhibit ORS-MK-6 (Fig. 7 Rev.), ORS had proposed redistributing several trees initially located on 
the northwestern corner of the Project to the plantings along Orchard Road.  ORS notified counsel 
for Neighbors, the Department of Public Service, and Mr. Lattuca of this minor change.  Based on 
feedback from one of the neighbors, ORS has added these plantings back to the Plan (without 
removing any proposed plantings from Orchard Road).  ORS understands that with this revision, 
the enclosed Final Mitigation Planting Plan resolves this concern.  Finally, ORS has also enclosed 
affidavits from Rod Viens and Mark Kane supporting the revised mitigation plans and site plan 
previously submitted by ORS, and an updated exhibit list.   
 

With these filings, the matter is ready for decision from the Commission, and ORS 
respectfully requests that an order be issued as soon as possible.  Please do not hesitate to contact us 
with any questions. 
 

Sincerely, 
 

    
    Geoffrey H. Hand, Esq. 
    Victoria M. Westgate, Esq. 
     

cc:  Service List  
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certificate of public good, pursuant to 30 V.S.A. 
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group net-metered solar electric generation 
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) 
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) 

CPG #16-0042-NMP 

CERTIFICATE OF SERVICE 

 I, Gillian Bergeron, certify that on May 23, 2019, I forwarded copies of Orchard Road Solar 
I, LLC’s Revised Proposed Findings of Fact and Order, Exhibit ORS-MK-6(Rev.2), Revised List of Prefiled 
Testimony and Exhibits, and Affidavits of Rod Viens and Mark Kane to the service list below by the 
delivery method noted: 
 
By Hand Delivery and Email: 
Ms. Judith Whitney, Clerk 
Vermont Public Utility Commission 
112 State Street, Drawer 20 
Montpelier, VT 05620-2701 
(2 hard copies per 3/27/17 Order) 

By First Class Mail and Email: 
Randy J. Miller, II, Esq. 
Vermont Agency of Natural Resources 
1 National Life Drive, Davis 2 
Montpelier, VT 05620-3901 
 
Allison Bates Wannop, Esq. 
Vermont Public Service Department  
112 State Street, 3rd Floor  
Montpelier, VT 05620-2601 
 
John E. Arsenault, Chairman 
Middletown Springs Planning Commission  
P.O. Box 1232 
Middletown Springs, VT 05757 
 
David P. Wright, President 
Middletown Springs Historical Society, Inc. 
10 Park Avenue, P.O. Box 1121 
Middletown Springs, VT 05757 
 
 
 
 
 

 
Brooke Dingledine, Esq. 
Valsangiacomo, Detora & McQuesten, P.C. 
172 North Main Street 
Barre, VT 05641 
(for the Neighbors) 
 
Ted and Dana Fitzpatrick 
12525 Jot Em Down Lane 
Odessa, FL 33556 
 
Peter and Aileen Stevenson 
97 Coy Hill Road 
Middletown Springs, VT 05757 
 
Karen L. Gutmann and Larry L. Springsteen 
290 West Street 
Middletown Springs, VT 05757 
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Douglas Freilich & Julie Sperling 
PO Box 1041 
Middletown Springs, VT 05757 
 
Elizabeth W. Cooper 
49 Rocks and Trees Lane 
P.O. Box 1011 
Middletown Springs, VT 05757 
 
 

Richard Spitalny 
24 Tanglewild Road 
Chappaqua, NY 10514 
 
Cindy Ellen Hill, Esq. 
Hill Attorney PLLC 
144 Mead Lane 
Middlebury VT 05753 
 
 

 
 
 
* Per his request to Applicant, Roy Cooper has been removed from Applicant’s mailing list. 
 

Dated at Burlington, Vermont this 23rd day of May, 2019. 

 

   By: 
  

 
Gillian Bergeron 
Paralegal 
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STATE OF VERMONT 
PUBLIC UTILITY COMMISSION 

 

CPG #16-0042-NMP 
 
Application of Orchard Road Solar I, LLC for a )     
certificate of public good, pursuant to 30 V.S.A.     ) 
§§ 219a and 248, to install and operate a 500 kW     )                   Hearing at 
group net metered solar electric generation facility  )           Montpelier, Vermont 
located on Orchard Road in Middletown Springs,  )     [Date of Hearing] 
Vermont, to be known as the “Orchard Road   ) 
Solar Project”      ) 

 
        Order entered: ____________ 
 

APPLICANT ORCHARD ROAD SOLAR I, LLC’S REVISED PROPOSED  
FINDINGS OF FACT AND ORDER 

 

I. Introduction 

This docket concerns an application filed by Orchard Road Solar I, LLC (“ORS”), pursuant 

to 30 V.S.A. §§ 219a and 248 and Public Utility Commission (“Commission” or “PUC”) Rule 5.100, 

requesting the Commission to issue a Certificate of Public Good for the installation and operation 

of a 500 kW group net metered solar electric generation facility to be located on Orchard Road in 

Middletown Springs, Vermont (the “Project”).  The Commission has reviewed the materials filed by 

the Applicant and approves the application as follows. 

II. Procedural History 

 On July 15, 2016, ORS filed its initial application with the Commission requesting a CPG 

pursuant to 30 V.S.A. §§ 219a and 248 to install and operate a 500 kW group net-metered solar 

electric generating facility on the premises of a former commercial apple orchard, located at 

approximately 30 Orchard Road in Middletown Springs, Vermont.  Upon filing its application with 

the Commission, ORS also submitted copies of its application to the Middletown Springs Planning 
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Commission, the Rutland Regional Planning Commission, the Agency of Natural Resources, the 

Department of Public Service, and Green Mountain Power (“GMP”)—the serving electric utility.  

ORS also noticed the Middletown Springs Selectboard and adjoining property owners to inform 

them that the application had been filed with the Commission.  

 A 45-day notice for the Project was provided to the Town and Regional Planning 

Commissions, the City of Middletown Springs Selectboard, adjoining landowners, the serving 

electric utility (Green Mountain Power), the Agency of Natural Resources, and the Public Service 

Department on May 11, 2016.  This notice complied with the requirements of Commission Rule 

5.110(c), effective January 27, 2014.  

On July 26, 2016, the Vermont Division for Historic Preservation (“DHP”) filed comments 

on the Project.  DHP states that the Project will have no effect on historic sites. 

On July 29, 2016, adjoining landowner Richard Spitalny filed a letter with preliminary 

comments on the Project concerning certain “deficiencies, inaccuracies, omissions, and concerns” in 

the Application. 

On August 1, 2016, Karen and Robert Galloway (the “Galloways”), nearby landowners, 

requested an extension of time to comment on the Application. 

On August 2, 2016, the Rutland Regional Planning Commission (the “RRPC”) filed 

comments requesting that the Commission find the application to be incomplete because it does 

not include “an analysis of the site from the numerous vantage points from the hillside to the 

north looking south.” 

On August 4, 2016, the Commission issued a procedural order noting that ORS had 

submitted its interconnection request to Green Mountain Power (“GMP”) on October 26, 2015, 

and that, as a result of its position in GMP’s interconnection queue, the application falls within 

GMP’s statutory net-metering cap.  Accordingly, the Commission’s Order noted the resumption of 
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the review of the Application and established a revised comment deadline of August 25, 2016.  In its 

Order, the Commission also directed ORS to respond by August 18, 2016, to comments filed by the 

RRPC, Mr. Spitalny, and the Galloways. 

On August 5, 2016, the town of Middletown Springs (“Middletown Springs” or the “Town”) 

filed a motion to intervene.   

On August 18, 2016, ORS filed responses to the preliminary comments on the 

Application.    

On August 23, 2016, the Commission issued an order granting an extension of the deadline 

for comments on the Application to September 6, 2016. 

On September 6, 2016, “Neighbors of Orchard Road Solar I” filed comments, and 

Middletown Springs Historical Society, Inc. (“MSHS”) filed a motion to intervene.  Also on 

September 6, 2016, the Vermont Department of Public Service (the “Department”) filed comments.  

On September 12, 2016, Mr. Spitalny filed comments on ORS’s response of August 18, 

2016.  Also on September 12, 2016, the RRPC filed comments.   

On September 21, 2016, ORS filed a response to each of the motions to intervene and the 

comments filed regarding the Project. 

On December 1, 2016, the Vermont Agency of Natural Resources filed comments in 

response to the neighbors’ comments of September 6, 2016. 

On January 20, 2017, the Commission issued an order granting motions to intervene in this 

docket to the Town, the MSHS, and the following neighbors: Richard Spitalny, Robert and Karen 

Galloway, Daniel McKeen, and Neil and Thomas Russell (collectively, the “Neighbors”); and, Doug 

Freilich and Julie Sperling, Elizabeth Cooper, Karen Gutmann and Larry Springsteen, Ted and Dina 

Fitzpatrick, and Peter and Aileen Stevenson (collectively, the “‘Pro Se Neighbors”). 
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On February 3, 2017, Mr. Spitalny filed a letter with questions regarding further process in 

this case. 

On February 22, 2017, the Commission issued art order granting a hearing to develop an 

adequate factual record on which to review significant issues with respect to orderly development 

under 30 V.S.A. § 248(b)(l) and with respect to aesthetics and above-ground historic sites under 30 

V.S.A. § 248(b)(5).  The Commission also appointed Lynn Fabrizio, Esq., to serve as the hearing 

officer for the significant issues proceeding.  Attorney Fabrizio left the Commission’s employ in 

December 2017, and the case was reassigned to Michael E. Tousley in January 2018. 

On March 16, 2017, a prehearing conference was conducted.  Appearances at the prehearing 

conference were entered by Geoffrey H. Hand, Esq. and Victoria M. Westgate, Esq., Dunkiel 

Saunders Elliott Raubvogel & Hand, PLLC, on behalf of ORS; Stephanie Hoffman, Esq., on behalf 

of the Department; Brooke Dingledine, Esq., Valsangiacomo, Detora & McQuesten, P.C., on behalf 

of Richard M. Spitalny, Neil and Thomas Russell, and Karen and Robert Galloway; and Elizabeth 

W. Cooper, pro se (by telephone). 

On April 10, 2017, a site visit was held.  Commissioner Cheney accompanied the hearing 

officer and the Commission engineer on the visit. 

On August 25, 2017, the Commission issued an order in response to objections by ORS to 

portions of the pre-filed testimony and exhibits submitted in this proceeding, pursuant to 

Commission Rule 2.216(C).7 

On August 28 and 29, 2017, an evidentiary hearing was held. 

On October 5, 2017, the Neighbors filed a motion for a second visit to the Project site in 

Middletown Springs and a motion for leave to file additional limited evidence in this case. 
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On October 10, 2017, the Neighbors, ORS, and the Department filed post-hearing briefs 

and proposed findings of fact.  On October 20, 2017, reply briefs were filed by the Neighbors (the 

“Neighbors’ Reply Brief”), ORS (“ORS’s Reply Brief”), and the Department. 

On October 31, 2017, the Pro Se Neighbors filed a motion for leave to file additional limited 

evidence. 

On February 9, 2018, the Hearing Officer issued an order scheduling a second site visit that 

was held on February 20, 2018. 

On March 9, 2018, the Neighbors filed a motion joined by the Pro Se Neighbors requesting 

that the Hearing Officer convene a de novo hearing so that the Hearing Officer could hear further 

cross-examination of four expert witnesses in order to determine their credibility. 

On March 14, 2018, the Hearing Officer issued an order denying the respective motions by 

the Neighbors and the Pro Se Neighbors to reopen the record for the filing of additional limited 

evidence. 

On April 12, 2018, the Hearing Officer issued an order denying the motion for a de novo 

hearing. 

On May 17, 2018, the Hearing Officer issued a Proposal for Decision (“PFD”). 

On June 1, 2018 Applicant filed a letter in support of the PFD.  Also on June 1, 2018, the 

Neighbors filed Motions for Site Visit and Oral Argument, and Comments on the PFD.  Elizabeth 

Cooper also filed a request for Oral Argument and Comments. 

On June 8, 2018, the Commission granted the Motions for a Site Visit and Oral Argument, 

which were held on June 15, 2018 and June 29, 2018, respectively.   

On July 20, 2018, the Commission issued and Order reopening the Evidentiary Record. 

On August 9, 2018, ORS filed a Stipulated Motion to Stay the Proceeding. 

On August 14, 2018, the Commission granted the Stay. 
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On November 6, 2018, ORS filed an Amended Application.  

On November 13, 2018, the Commission issued an Order requesting comments on ORS’s 

Amended Application. 

On November 30, 2018, the Neighbors filed Comments in favor of the Proposed 

Amendment, and DPS filed comments requesting more information on system stability and 

reliability.  Also on November 30, 2018, Russell Lattuca (“Mr. Lattuca”) filed a Notice of 

Appearance, Motion to Intervene, Comments on the Amended Application, and a Motion to 

Migrate the case to ePUC. 

On December 18, ORS filed a response to the Comments from the Neighbors, DPS, and 

Mr. Lattuca. 

On December 21, 2018, the Commission issued an order extending the deadline for 

comments on the Amended Application. 

On January 22, 2019, Mr. Lattuca filed Supplemental Comments and Exhibits. 

On January 25, 2019, the Commission denied the Motion to migrate to ePUC. 

On January 30, 2019, the Commission granted Mr. Lattuca’s intervention and requested 

responses be filed to Mr. Lattuca’s Supplemental comments. 

On February 5, 2019, ORS filed supplemental materials and comments on Mr. Lattuca’s 

supplemental comments, and the DPS filed separate comments. 

On February 6, 2019, the Commission issued a Procedural Order requesting Comments on 

ORS’s Supplemental materials. 

On February 20, 2019, Mr. Lattuca filed a Motion to Reconsider Intervention Order/Clarify 

and Expand Scope of Intervention as well as 2nd Supplemental Comments.  Also on February 20, 

2019, DHP filed Comments. 

On February 21, 2019, the Commission issued an Order requesting comments. 
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On March 8, 2019, ORS responded to the Supplemental Comments of Mr. Lattuca. 

On March 14, 2019, the Commission issued an order expanding the scope of Mr. Lattuca’s 

intervention. 

On March 20, 2019, the Commission granted Mr. Lattuca’s request for an evidentiary 

hearing. 

On March 26, 2019, Mr. Lattuca filed Motions for Continuance, Reconsideration, 

Interlocutory Appeal, and Stay. 

On March 28, 2019, the Commission granted Mr. Lattuca’s request for a continuance. 

On March 29, 2019, Mr. Lattuca filed the prefiled testimony and exhibits of Russell Lattuca 

and Juli Beth Hinds.  

On April 9, 2019, ORS filed Objections to Lattuca’s Motions.   

On April 19, 2019, Mr. Lattuca submitted the prefiled testimony and exhibits of David 

Raphael. 

On April 23, 2019, Mr. Lattuca filed a response to ORS’s Objections to Mr. Lattuca’s 

Motions Reconsideration, Interlocutory Appeal, and Stay. 

On May 1, 2019, the Commission denied Mr. Lattuca’s Motions for Reconsideration, 

Interlocutory Appeal, and Stay. 

On May 7, 2019, ORS filed a Stipulation between Mr. Lattuca and Revised Exhibits, and 

requested cancellation of the evidentiary hearing. 

On May 8, 2019, DPS filed comments in support of cancelling the evidentiary hearing. 

On May 8, 2019, Mr. Lattuca filed a Contingent Motion to Withdraw all filings submitted on 

his behalf exclusive of his Motion to Intervene. 
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III. Conditional Waiver of Review under Certain Criteria for Net-Metering Projects 

Pursuant to 30 V.S.A. § 219a(c)(2)(A) and Commission Rules 5.103 and 5.125,1 the 

Commission has conditionally waived review of the following criteria, and no party presented 

any testimony that warrants rescinding any part of that waiver in this proceeding: 

• 30 V.S.A. § 248(b)(2) (need); 

• 30 V.S.A. § 248(b)(4) (economic benefit); 

• 30 V.S.A. § 248(b)(5) (greenhouse gases, public health, and safety); 

• 10 V.S.A. § 6086(a)(l) (air and water pollution); 

• 10 V.S.A. § 6086(a)(l)(C) (water conservation); 

• 10 V.S.A. §§ 6086(a)(2) & (3) (sufficiency of water and burden on existing supply); 

• 10 V.S.A. § 6086(a)(5) (transportation, except for impacts related to construction); 

• 10 V.S.A. §§ 6086(a)(6) and (7) (municipal & educational services); 

• 30 V.S.A. § 248(b)(6) (integrated plan); 

• 30 V.S.A. § 248(b)(7) (electric energy plan); 

• 30 V.S.A. § 248(b)(9) (waste-to-energy facilities); and 

• 30 V.S.A. § 248(b)(10) (transmission facilities). 

The Application need address only those criteria applicable to the proposed system under Rule 

5.108(B) of the net-metering rules in effect prior to January 1, 2017. 

                                                 
1 Pursuant to current Commission Rule 5.103, because the Application was filed on July 25, 2016, the Project 
is defined as a pre-existing net-metering system.  As such, pursuant to current Commission Rule 5.125, the 
net metering rules applicable at the time the Application was filed are applicable to its review.  The 
Application is therefore subject to the net-metering rules in effect before January 1, 2017. 
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I. Findings 

Based on the application and the associated prefiled testimony and exhibits and the absence 

of any factual disputes, this matter is ready for decision.   

A. Project Description 

1. Orchard Road Solar I, LLC is a Vermont limited liability company, registered to do business 

in Vermont, with principal offices at 205 Billings Farm Road, Building 4, White River 

Junction, VT 05001.  Viens pf. at 1.  

2. The Project consists of the installation and operation of a no more than 500 kW AC capacity 

solar electric generation system.  Viens pf. at 2, 5. 

3. The Project is proposed to be sited on approximately 5 acres of land that is being leased 

from a larger existing tract of land (approximately 126 acres) off Orchard Road in 

Middletown Springs, Vermont.  Viens pf. at 2-3; Exh. ORS-RV-2 (Rev. 3). 

4. The Project was initially proposed on a portion of the parcel containing an old apple orchard 

that is no longer being used for apple production off of Wescott Road.  Viens pf. at 2-3; 

Exh. ORS-RV-2. 

5. After extensive testimony from Neighbors and ORS, and following an evidentiary hearing 

and a separate oral argument before the Commission, the Commission issued an order 

reopening the evidentiary record for purposes of determining whether two alternative sites 

on the same parcel were generally available such that a reasonable person would select one 

of these sites to improve the harmony of the proposed project with its surroundings.  The 

Commission noted that if ORS determined that the Project could be built at one of the 

alternative sites, it would treat an amended application as a continuation of the current 

application for purposes of vested rights.  Commission Order (7/20/18) at 1; FN 8.  
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6. ORS conducted an updated delineation of the wetland area on the second alternative site 

(“Alternative Site 2”) that was previously determined by the Agency of Natural Resource to 

be a Class II wetland that would prohibit construction of the Project.  Based on the results 

of the delineation, Ms. Barton concluded that there was sufficient evidence to challenge 

ANR’s previous classification of the wetland as Class II.  Ms. Barton submitted her updated 

delineation to the ANR Wetlands Program staff, who subsequently issued a wetlands 

classification report which revised ANR’s position and accepted ORS’s evidence that the 

wetland on Alternative Site 2 is a Class III wetland, which would not prohibit construction 

of the project in this area.  Viens supp. pf. at 2.  

7. ORS submitted an amended application proposing that the Project be relocated to 

approximately 3.5 acres on the southern portion of the parcel towards the end of Orchard 

Road.  The revised site location (hereafter the “Project site”) is primarily open meadow, with 

a Class III wetland area in the middle, and has a significantly lower elevation than the 

original site, which reduces the visibility of the Project.  Viens supp. pf. at 3; Exh. ORS-RV-

2(Rev. 3).   

8. The site is currently being used for horse pasture, and there is no vegetative clearing 

necessary for the Project on this site.  Goddard supp. pf. at 2.  

9. The Project area within the perimeter fence is approximately 3.05 acres.  The Project site will 

be accessed from a 12’ wide drive and turnaround area off of Orchard Road.  Goddard supp 

pf. at 1; Viens supp. pf. at 3; Exh. ORS-RV-2(Rev. 3). 

10. The Project is expected to generate approximately 850,000 kWh per year, and will consist of 

approximately 2,160 350-watt panels arranged in approximately 15 rows, facing south.  The 

final panel selection will be made at the time of construction and final numbers may vary 

slightly.  Viens supp. pf. at 4; Exh. ORS-RV-2(Rev. 3).  
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11. The Project will utilize approximately 15 string inverters and will interconnect at an existing 

utility pole at the entrance to the access drive at the intersection of Orchard Road and 

Wescott Road, which will be upgraded to accommodate new 3-phase power lines.  A 500 

kVa transformer with a vault and secondary containment system and equipment pad will be 

located at the end of the access drive, within the approximately seven to eight-foot fixed-

knot fence that will surround the Project.  No grading is planned aside from the installation 

of the access road and equipment plan.  Viens supp. pf. at 4; Exh. ORS-RV-2(Rev. 3). 

12. The site will be enclosed within a fixed-knot fence with approximately 6-inch vertical spacing 

that will be 7’ to 8’ high.  To blend into the surrounding landscape, fence posts will be wood.  

The fencing will be secured and kept close to ground level to avoid access by wildlife.  Viens 

pf. at 7; Exhs. ORS-RV-2 (Rev. 3); ORS-RV-3.  

13. The fence and electrical system conform to applicable electric safety, power quality, and 

interconnection requirements established by the National Electric Code, and the Institute of 

Electrical and Electronic Engineers and Underwriters Laboratories.  Viens pf. at 8.  

14. At the end of the Project’s useful life, the project equipment will be removed from the site 

and sold, recycled, or disposed of in accordance with applicable waste regulations.  Any 

stockpiled soils from Project construction will be graded back into the Project parcel and the 

land will remain viable for whatever uses the landowner chooses.  Viens pf. at 16.  

B. Section 219a Requirements 

15. The Project is a group net-metered 500 kW (AC) solar electric generation project that will 

operate in parallel with facilities of the electric distribution system.  The Project employs a 

renewable energy resource – solar energy – and its electrical output is intended primarily to 

offset the electricity requirements of its group members.  Viens supp. pf. at 6.  
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16. ORS will finalize the group members and identify specific allocations as required under 

Commission rules prior to Project operations.  The Project will allocate net-metering credits 

based on a percentage allocation of output.  Viens supp. pf. at 6. 

17. If any group members are added, ORS will provide the Commission and GMP with the 

allocation amounts, meters, and account numbers per Commission Rules.  The procedure 

for adding and subtracting meters from the group is at the sole discretion of Orchard Road 

Solar I, LLC.  Viens supp. pf. at 6. 

18. The binding dispute resolution process for any disputes is as follows: all disputes between 

the group members will be settled by the group administrator, Orchard Road Solar I, LLC, 

in its sole discretion.  In no event will ORS require the Public Utility Commission, the Public 

Service Department, or GMP to resolve a dispute within the group net-metering system.  

The designated contact person for all communications is Rod Viens, EDF Renewables 

Distributed Solutions, 5 Commerce Ave., West Lebanon, NH 03784.  Viens supp. pf. at 6-7. 

C. Section 248 Criteria 

30 V.S.A. § 248(b)(1) – Orderly Development of the Region 

19. The Project will not unduly interfere with the orderly development of the region, with due 

consideration having been given to the recommendations of the municipal and regional 

planning commissions, the recommendations of municipal legislative bodies, and the land 

conservation measures contained in the plan of any municipalities.  This finding is 

supporting by the following findings, below. 

20. 45-day notice letters were mailed to the Local and Regional bodies, adjoining landowners, 

the Public Utility Commission, Green Mountain Power, and State Agencies entitled to 

service on March 30, 2016.  Applicant later discovered an error in the application materials 

in which the closest residence was inadvertently identified as 1,000 feet away when the 
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closest residence was actually about 400 feet away.  The landowner of the adjoining property 

brought this to Applicant’s attention and, although not a substantial change, Applicant chose 

to reissue the 45-day notice on May 11, 2016 to correct the discrepancy.  Viens pf. at 11; 

Exh. ORS-RV-5. 

21. The land on which the Project is proposed has not been identified for any land conservation 

purposes.  Exh. ORS-MK-5.  

22. Middletown Springs has identified two areas (Highland Conservation Areas and Lowland 

Conservation Areas) which respectively include important ridgelines and elevations above 

1200 feet and areas adjacent to rivers and streams and within flood hazard areas.  The 

Project site is not within either of these areas as depicted on the Future Land Use Plan 

within the Town Plan.  Exh. ORS-MK-5.  

23. The Rutland Regional Plan addresses land conservation from a broad perspective.  The 

Future Land Use Plan for the region identifies “Development-Constrained Areas” which are 

described as having “significant limitations upon current or future development because of 

conservation easements, public ownership, or severe natural limitations. These include lands 

owned or overseen by the National Forest Service, the State of Vermont, or land trusts, as 

well as large tracts of land that are on slopes over 25% grade or are wetlands.”  The Project 

site does not fall into this land use designation.  Exh. ORS-MK-5. 

24. While both the local and regional plans have identified broad areas and generalized 

statements on land conservation measures, neither specifically identifies the project site nor 

the area within which it located as part of a formalized conservation strategy or process.  The 

form of the project, its scale and the potential continued use of remaining lands within the 

project parcel to retain agricultural function, all limit the impact the Project will have on the 

orderly development of the region.  Exh. ORS-MK-5. 
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25. Based on these findings, the Project will not create an undue adverse impact on the orderly 

development of the region.  Exh. ORS-MK-5. 

30 V.S.A. § 248(b)(2) – Need for Present and Future Demand for Service 

26. Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this 

Project and no party presented any testimony that would warrant rescinding that waiver in 

this proceeding. 

30 V.S.A. § 248(b)(3) – System Stability and Reliability 

27. The Project will not adversely affect system stability and reliability.  This finding is supported 

by the following findings. 

28. Applicant has applied for interconnection with GMP and received a formal response that it 

passed Rule 5.500 criteria and Fast Track analysis for interconnection.  Viens pf. at 14; Exh. 

ORS-RV-6.  

29. As determined by GMP, the Project will not have an adverse impact on GMP’s system 

stability or reliability and no further studies are necessary.  Viens pf. at 14; Exh. ORS-RV-6. 

30. Applicant has executed an interconnection application with GMP and will be responsible for 

all upgrades required to interconnect the Project.  Viens pf. at 14; Viens supp. pf. at 10-11.   

31. As a result of the revisions to the Project, the Project will now interconnect at the corner of 

Westcott Road and Orchard Road, as opposed to connecting two poles further up Westcott 

Road as originally planned.  As a result of this change, the upgrades to the poles on Westcott 

Road previously described will not be necessary.  Viens supp. pf. at 10.   

32. ORS provided the updated equipment selection to GMP and GMP has confirmed that these 

changes are acceptable.  Viens supp. pf. at 7, 10.   
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30 V.S.A. § 248(b)(4) – Economic Benefit to the State 

33. Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this 

Project and no party presented any testimony that would warrant rescinding that waiver in 

this proceeding. 

30 V.S.A. § 248(b)(5) – Aesthetics, Historic Sites, Air and Water Purity,  

the Natural Environment and Public Health and Safety 

34. The Project will not have an undue adverse effect on aesthetics, historic sites, air and water 

purity, the use of natural resources, the natural environment, or public health and safety, 

with due consideration having been given to the criteria specified in 10 V.S.A. § 1424a(d) 

and § 6086(a)(1) through (8) and 9(K), and greenhouse gas impacts.  This finding is 

supported by the following findings under the appropriate subheadings, below. 

10 V.S.A. § 1424a(d) – Outstanding Resource Waters 

35. There are no Outstanding Resource Waters in the Project area and therefore the Project will 

have no adverse impact on Outstanding Resource Waters.  Exh. ORS-DB-3.  

 

10 V.S.A. § 6086(a)(1) – Water and Air Pollution 

36. Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this 

Project and no party presented any testimony that would warrant rescinding that waiver in 

this proceeding. 
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10 V.S.A. § 6086(a)(1)(A) – Headwaters 

37. The Project is located in a headwater as its watershed area is less than 20 square miles.  Exh. 

ORS-DB-3.  

38. The Project area is below 1,500 ft in elevation and the watershed for the site is not for public 

water supplies and does not provide significant recharge to aquifers.  The proposed Project 

will not result in a reduction of the quality of ground or surface waters in the area.  Exh. 

ORS-DB-3.  

39. The Project will have no adverse impact on headwater areas. Exh. ORS-DB-3.  

 

10 V.S.A. § 6086(a)(1)(B) - Waste Disposal 

40. The operation of the Project on the alternative site will not generate solid wastes, will not 

involve the injection of waste materials into groundwater or wells, and will not generate 

sanitary waste or stormwater runoff from new impervious surface that would require 

treatment pursuant to a Vermont Department of Environmental Conservation permit.  

Goddard supp. pf. at 2.  

41. The location of the proposed pad mounted transformer will be approximately 120’ east of 

the intersection of Wescott and Orchard Road.  The Project’s transformer will utilize non-

petroleum oil which biodegrades in the environment in the event of an accidental spill.  As 

an extra measure of precaution, and based upon Agency of Natural Resources (“ANR”) 

recommendations for other solar projects, the Project will include construction of a 

secondary oil containment design sized to 110% of the oil capacity and 5” of freeboard.  

Goddard supp. pf. at 2; Exh. ORS-RV-2 (Rev.) (Sheet C-102). 

42. There is no proposed vegetative clearing for the Project.  Goddard supp. pf. at 2. 
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10 V.S.A. § 6086(a)(1)(C) – Water Conservation 

43. Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this 

Project and no party presented any testimony that would warrant rescinding that waiver in 

this proceeding. 

10 V.S.A. § 6086(a)(1)(D) – Floodways  

44. The site of the proposed Project is not located within a 100-year flood hazard area (zone A).  

Exh. ORS-DB-3.  

45. The proposed Project is not located within a floodway or a floodway fringe and will not 

restrict or divert the flow of floodwaters or significantly increase the peak discharge of a river 

or stream within or downstream from the area of development.  Exh. ORS-DB-3. 

46. The closest FEMA flood hazard zone and river corridor is approximately 1,100’ to the north 

of the Project and associated with the Poultney River.  The Project will have no impact on 

floodways or river corridors. Exh. ORS-DB-3. 

47. The Project will have no impact on floodways or river corridors. Exh. ORS-DB-3. 

10 V.S.A. § 6086(a)(1)(E) – Streams 

48. There are no surface waters within the Project area.  Exh. ORS-DB-3. 

49. The closest stream is an unnamed tributary to the Poultney River, approximately 460’ to the 

east of the Project.  The Project will result in no cutting or clearing of vegetation within a 

riparian corridor (50’ of the top of bank) of surface water resources.  Therefore, the Project 

will have no adverse impact on streams.  Exh. ORS-DB-3. 
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10 V.S.A. § 6086(a)(1)(F) – Shorelines 

50. The site of the proposed Project is not located on a shoreline of a river, lake or pond.  Exh. 

ORS-DB-3. 

51.  The closest shoreline is that of the Poultney River, 1200’ north of the proposed Project. The 

Project will not result in any clearing of forest vegetation along the shore of the Poultney 

River.  As a result, the proposed Project will result in no impacts to shorelines.  Exh. ORS-

DB-2. 

10 V.S.A. § 6086(a)(1)(G) – Wetlands 

52. In proposing the original site location in the initial application, Applicant relied on 

correspondence from a state wetlands ecologist from the Agency of Natural Resources, in 

which the Project site was deemed to contain an extensive Class 2 wetland area.  Viens reb. 

pf. at 1-2; Exh. ORS-RV-8.  

53. With its amended application, Applicant included a revised wetland assessment for the 

Project site.  The wetland assessment involved both a remote review of available maps 

(including Vermont Significant Wetland Inventory Maps and the NRCS Soil Survey) and a 

field inventory component conducted in November 2015 and updated in July 2018. The 

protocols put forth in the U.S. Army Corp of Engineers Wetlands Delineation Manual (2009 

Regional Supplement for the Northcentral and Northeast Region) were employed for 

delineating wetlands as is the standard practice in Vermont.  Exh. ORS-DB-3. 

54. The Project involves minor impacts to a Class 3 wetland resource. Exh. ORS-DB-3. 

55. The Project will involve the installation of driven posts for the perimeter fencing as well as 

for the solar racking within a Class 3 wetland within the Project area (resulting in 

approximately 75 square feet of impact (+/-)).  Array installation and decommissioning will 

be conducted on mats or during frozen or dry conditions in wetland areas.  Trenching will 
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not occur in the wetland.  There is no grading proposed within wetlands for the proposed 

Project.  A 7’ to 8’ high Solidlock for Game fixed knot with 6" vertical spacing fence shall be 

installed around the perimeter of the facility.  There is no tree clearing proposed in the 

wetland.  Exh. ORS-DB-3. 

56. For all of these reasons, the Project will not trigger the jurisdiction of the Army Corps of 

Engineers.  Exh. ORS-DB-3. 

57. The Project will not require a State of Vermont Wetland Permit as all of the Project impacts 

are in a Class III wetland.  Goddard supp. pf. at 5.  

58. Based on the limited nature of the impacts to the Class 3 wetland and the protective 

mechanisms the Project will employ during construction, the Project will not have an undue 

adverse impact upon any Class 3 wetlands.  Exh. ORS-DB-3. 

10 V.S.A. § 6086(a)(2), (3) – Sufficiency of Water; Burden on  

Existing Water Supply 

59. Pursuant to Commission Rule 5.108(B), these criteria have been conditionally waived for this 

Project and no party presented any testimony that would warrant rescinding that waiver in 

this proceeding. 

10 V.S.A. § 6086(a)(4) – Soil Erosion 

60. The Project will be subject to a Vermont Department of Environmental Conservation 

(“VTDEC”) Construction Stormwater General Permit 9020 because more than one acre will 

be disturbed during construction.  Goddard supp. pf. at 5.  
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61. The Project qualifies as a “Low Risk” project based on the Risk Assessment.  Goddard supp. 

pf. at 5. 

62. The earth disturbances that will occur during construction include excavation for the 12’ 

wide gravel access drive, installation of the pad mount transformer & equipment pad, 

installation of the solar array and electrical switchgear, underground trenching of the 

electrical conduit, construction staging areas, concentrated work areas, and miscellaneous 

other disturbances for construction vehicle travel and post installation.  This work will 

disturb approximately 3.16 acres.  Goddard supp pf. at 3; Exh. ORS-RV-2 (Rev. 3).   

63. Work occurring within the Class III wetland area will be limited to post installation, 

construction vehicle traffic with low ground pressure vehicles, and the installation of the 

solar array racking and panels.  No trenching will occur within the wetland.  The 

approximately 75 s.f. (+/-) of permanent wetland impact is for the installation of the solar 

array posts and perimeter fence posts.  Goddard supp pf. at 3; Exh. ORS-RV-2 (Rev. 3).   

64. In order to minimize impacts from construction, array installation and decommissioning will 

be conducted on mats or during frozen or dry conditions in wetland areas.  Trenching will 

not occur in the wetland and there is no grading or tree clearing proposed within wetlands 

for the proposed Project.  The proposed 12’ wide permanent gravel access drive will be 

installed with a gravel base from its existing intersection with Orchard Road to the Project 

site, which is a distance of approximately 110 feet.  The finished grade of the new access 

road will match the existing grade.  A cross-section of the access drive is provided on the site 

plan.  Goddard supp pf. at 3; Exh. ORS-RV-2 (Rev. 3).   

65. No changes to the topography are proposed.  All topsoil that is excavated for construction 

of the access road, pad mount transformer, and equipment pad will be stockpiled or spread 

on site for the life of the Project, to be returned to the site upon Project decommissioning.  
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Any short-term temporary stockpiles during construction will be protected from erosion by 

silt fence and returned to the areas from which they came when the temporary construction 

improvements are removed.  Goddard supp pf. at 4.  

66. Stormwater runoff and erosion control methods that will be used during construction 

include temporary soil stabilization with mulch within 14 days of initial site disturbance, and 

permanent stabilization with topsoil, seed, and mulch after final grading.  Goddard supp pf. 

at 4. 

67. The Project will be constructed in accordance with the Vermont Standards & Specifications 

for Erosion Prevention and Sediment Control, 2006.  These are established and proven 

measures, accepted by ANR, to prevent erosion from occurring and treating stormwater 

runoff effectively before it reaches receiving waters.  Implementation of these measures will 

prevent erosion and protect water quality.  Goddard supp pf. at 4. 

68. Construction of the Project will result in approximately 0.05 acres of new impervious surface 

after construction is complete.  The existing impervious area is approximately 0.28 acres.  

The total post construction impervious surface is less than an acre; therefore, no operational 

phase stormwater management or permit is required.  Goddard supp pf. at 4. 

69. The low amount of new impervious surface in conjunction with the proposed re-vegetation 

of the staging area disturbance will result in the Project having no adverse impact on the 

capacity of the land to retain water.  Goddard supp. pf. at 5.  

10 V.S.A. § 6086(a)(5) – Transportation Systems 

70. Under Commission Rule 5.108(B), this criterion relates only to the construction phase of the 

Project. 
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71. The Project will not cause unreasonable congestion or unsafe conditions with respect to 

transportation systems.  Viens pf. at 15; Viens supp. pf. at 8-9.  

72. The site will be accessed from a 12’ wide drive and turnaround area off of Orchard Road. 

Viens supp. pf. at 8; Exh. ORS-RV-2(Rev. 3).  

73. During construction, approximately 8 +/- tractor trailers will deliver modules, racking, and 

inverters to the site via the access point off of Wescott Road.  Following initial delivery, 

construction related traffic will be limited to more infrequent deliveries for smaller, necessary 

electrical supplies and workers entering and exiting the site.  Viens pf. at 15-16; Viens supp. 

pf. at 8.  

74. During operation of the Project, entry to the Project will be limited to maintenance and 

repairs, and therefore there will be only occasional Project-related traffic that will not cause 

unreasonable traffic or unsafe conditions.  Viens pf. at 16. 

10 V.S.A. § 6086(a)(6) – Educational Services 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 

10 V.S.A. § 6086(a)(7) – Municipal Services 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 
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10 V.S.A. § 6086(a)(8) – Aesthetics, Historic Sites,  

and Rare and Irreplaceable Natural Areas 

75. The Project will not have an undue adverse impact on the scenic or natural beauty of the 

area, aesthetics, historic sites, or rare and irreplaceable natural areas.  This finding is 

supported by the following findings. 

Visual Aesthetics 

76. The Project sits below a broad hillside south of Route 140, approximately 1.3 miles west of 

the village of Middletown Springs.  The site is elevated approximately 115’-140’ feet above 

Route 140 and the Poultney River, which lie in the valley at the base of the hill.  A taller 

mountain range/hillside running north-south sits to the west and serves as a backdrop to the 

project site.  Exh. ORS-MK-5.  

77. Due to the topography and existing vegetation, the Project is generally screened from the 

majority of public vantage points and residences.  The hillside topography and existing 

vegetation helps screen the Project from travelers along much of Route 140 and Orchard 

Road as it intersects Route 140 at the base of the hill.  Exh. ORS-MK-5. 

78. Even from more distant vantage points, the Project site remains largely screened owing to its 

lower elevation, the presence of mature forestlands to the east and the general tilting of the 

site away from Orchard Road. It is only along a narrow cone extending to the north and 

beyond Route 140 where some potential visibility of the project remains.  Such visibility 

would be limited to private properties and open fields on the opposing hillside to the north, 

and project visibility would continue to vary based on the effects of local topography and 

vegetation proximate to the viewer.  The nearest homes with partial visibility of the project 

located on the hillside north of Route 140 are approximately 2,600’ away.  Exh. ORS-MK-5. 
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79. At approximately nine feet, the relatively low heights of the panels that comprise the array 

greatly limit potential visibility.  Exh. ORS-MK-5. 

80. The closest residences to the Project are 895’ north on Orchard Road, 1260’ west on 

Wescott Road, and 1,005’ southwest off Orchard Road.  Visibility of the project from these 

residences is considerably less than the prior site due to increased distance, lower elevation 

of the project, and additional intermediate vegetation (orchard trees and roadside vegetation. 

Although significantly less visible from proximate residences, visibility of the project will be 

more obvious to users of both Orchard Road and Wescott Road while on these roads as the 

project sits closer to Orchard Road than previously, and the view from Wescott Road 

looking east is elevated and directed at the project access drive and equipment.  Exh. ORS-

MK-5. 

81. The visual impact of the alternative project site on residences across the valley and other 

surrounding residences on Orchard Road is significantly reduced as compared to the original 

project site.  Additionally, the alternative project site visually impacts fewer residences overall 

with views of the project than the prior project site by either eliminating visibility or greatly 

reducing visibility.  The number of residences that still have a clear or partial view of the 

project represent a very small percentage of the total residences in the area.  Exh. ORS-MK-

5. 

82. The Project is compatible with the agricultural use of the site, and the surrounding rural 

residential uses.  The low height of the Project components do not extend beyond typical 

building heights in the area, avoids the high points of land and does not disrupt long range 

views in the area.  The Project has been sited on the lowest portion of the field which helps 

minimize the long-range views of the Project.  Exh. ORS-MK-5. 
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83. The materials and colors of the Project are consistent with materials and forms used in many 

similar solar projects.  Exh. ORS-MK-5. 

84. The Project requires the use of approximately 3 acres out of an approximately 127-acre tract 

of open meadow land.  The Project requires no clearing of existing vegetation.  After 

construction is complete, the ground will be seeded and maintained as meadow, being 

mowed once or twice annually.  The Project will not result in a long-term loss of open space 

in the region.  The Project site is not identified for conservation in the Town or Regional 

Plans.  The components of the Project (panels, fencing, and transformers) can be easily 

removed and the land restored swiftly.  Exh. ORS-MK-5. 

85. Given the above, and without regard to mitigation, Applicant’s aesthetic expert concluded 

that the Project on the alternative site location does not create an adverse aesthetic impact 

on aesthetics and the scenic and natural beauty of the area.  This determination, while 

recognizing the potential localized impacts along Orchard Road, reflects the important 

contribution to reducing offsite visibility generated by the change in project location.  These 

changes to the Project’s position, orientation and layout have reduced its offsite visibility and 

improved its sense of harmony with respect to the surrounding landscape.  Exh. ORS-MK-

5. 

86. Even if the Project did have an adverse aesthetic impact, it would not be undue.   

87. The Project would not violate any clearly written community standard in the Town Plan or 

Regional Plan on which the potential aesthetic impacts of the Project could be applied.  Exh. 

ORS-MK-5. 

88. The proposed use is of a scale and form that is visually compatible with the area and 

represents a land use form that does not preclude long-term reuse of the property following 

the decommissioning of the facility.  Exh. ORS-MK-5. 
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89. Applicant has taken steps, integral to the site selection and design of the facility on the 

alternative site, which help minimize its visual impact and improve its harmony with the 

visual context. Exh. ORS-MK-5. 

90. The relocation of the Project from the original site to the currently proposed alternative site 

is in itself a mitigation measure that Applicant took following confirmation that the 

alternative site was a viable option for the Project.  Exh. ORS-MK-5. 

91. In response to recommendations from the Department of Public Service and as part of a 

stipulation with neighboring landowner Russell Lattuca, Applicant has also proposed a 

mitigation planting plan, which includes plantings on the northwest corner of the project, 

along Orchard Road, and along the southern portion of the Project.  Exh. ORS-MK-6 (Fig. 

7 Rev. 2); Joint Stipulation between ORS and Lattuca. 

92. The Project would not offend an average person.  Its scale, mass and form are not so out of 

character that they are offensive, nor do they diminish or distract from the scenic qualities of 

the area.  Within the broader landscape, the Project does not alter the existing scenic 

qualities.  The Project is set on a site that does not permanently degrade or diminish long-

range views, which are noted for having high scenic qualities.  The Project does not impede 

or degrade regional landscape forms visible in the surrounding areas.  Exh. ORS-MK-5. 

93. The Project will therefore not have an undue adverse impact on the aesthetics or scenic 

beauty of the area.  Exh. ORS-MK-5. 

 

Noise 
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94. The Project will not result in any undue aesthetic impacts due to noise.  Goddard supp. pf. at 

6; Exh. ORS-SDG-3.2 

95. Operational noise will be produced by two sources: the inverters and transformer.  The 

maximum sound levels generated by the equipment, based upon the manufacturers’ 

specifications, are as follows: 33 dBA at a 3-meter distance for the 15 Huawei inverters and 

56 dBA at a 3-meter distance for the 500 kVA pad mounted transformer.  Final inverter 

selection will be made after permitting and prior to construction, but this noise modeling 

reflects one of the loudest possible inverter selections that could be made.  Goddard supp. 

pf. at 6; Exh. ORS-SDG-3. 

96. The closest off-site residence is approximately 852 feet from the closest solar module.  After 

combining all transformer and inverter operational noise, and accounting for the attenuation 

of sound over distance, it is estimated that this Project will produce a maximum noise level 

at the nearest residence of 17 dBA during daylight hours and 16.7 dBA during nighttime 

hours.  Goddard supp. pf. at 6; Exh. ORS-SDG-3. 

 

Historic sites 

97. The Project will not have an undue adverse impact on historic sites.   

98. Applicant discussed the Project with Scott Dillon from the Vermont Division for Historic 

Preservation (“VDHP”).  Scott Dillon visited the original site and reviewed for the potential 

effect on historic sites and archaeologically sensitive areas; none were identified.  Viens pf. at 

15.  

                                                 
2 The November 6, 2018 Supplemental Testimony of Seth Goddard incorrectly identified Exhibit SDG-3 as Exhibit 
SDG-2(Rev.). 
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99. VDHP reviewed the revised site location and filed comments, concluding that the Project 

will not have an adverse effect on any historic resources.  VDHP Letter of Feb. 20, 2019.  

 

RINA 

100. There are no rare and irreplaceable natural areas present within the Project site or the 

immediate vicinity, and thus the Project will have no impacts on any rare and irreplaceable 

natural areas.  Exh. ORS-DB-3. 

10 V.S.A. § 6086(a)(8)(A) – Necessary Wildlife Habitat 

101. The Project will not have an adverse impact on necessary wildlife habitat, or rare threatened 

or endangered species based on the following findings. 

102. There are no VT Fish and Wildlife Department mapped white-tailed deer winter habitats in 

the Project area.  The closest State mapped deer winter areas are approximately 880’ to the 

southwest of the Project site.  Exh. ORS-DB-3. 

103. The old field comprising the Project site does not provide habitat for the black bear and no 

sign of black bear was found at the proposed site.  Exh. ORS-DB-3. 

104. The Project site area is approximately 5 acres of an approximately 8-acre field that is 

bordered by forest or trees.  The Project area does not provide suitable habitat for grassland 

bird species. Exh. ORS-DB-3. 

105. There are no records or occurrences of Rare, Threatened or Endangered species in or 

directly near the Project site.  The closest recorded occurrences of RTE species are 

approximately 1.8 miles to southeast of the Project site.  Exh. ORS-DB-3. 

106. The proposed Project will result in no clearing and therefore does not trigger review for 

Northern Long-Eared bat habitat loss.  Exh. ORS-DB-3. 
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107. The Project is not in an area known to provide summer roosting habitat for Indiana bat, no 

old or abandoned buildings potentially providing roosting habitat for little brown bat are 

proposed for demolition, and there are no known bat hibernacula or maternity roosts within 

1 mile of the Project site.  Exh. ORS-DB-3. 

108. An on-site RTE plant survey was conducted for the proposed facility on September 14, 

2018.  A complete list of plant species recorded during this inventory is attached. No rare, 

threatened or endangered plant species were discovered in the Project area.  Exh. ORS-DB-

3. 

109. Since there are no rare, threatened or endangered plant or animal species in the Project area, 

there will be no adverse impacts to this criterion as a result of the Project.  Exh. ORS-DB-3. 

 

30 V.S.A. § 248(b)(5) – Prime Agricultural Soils 

110. The Project will not have an undue adverse impact on primary agricultural soils.  Goddard 

supp. pf. at 7. 

111. There are approximately 53.46 acres of prime agricultural soils located on the approximately 

127-acre Project parcel.  Of this, approximately 0.08 acres of primary agricultural soils will be 

temporarily disturbed during the installation of the underground electrical conduit.  Goddard 

supp. pf. at 7. 

112. Soils horizons will be separated and re-laid in the order they were removed following 

installation of the conduit.  There will be approximately 0.05 acres of permanently disturbed 

primary agricultural soils from the installation of the gravel access road, pad mount 

transformer, and equipment pad.  Primary agricultural soils removed for the installation of 

the access road and transformer will be stockpiled on site for the life of the Project.  

Goddard supp. pf. at 7. 
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10 V.S.A. § 6086(a)(9)(K) – Development Affecting Public Investments 

113. The closest public investment to the Project site is Orchard Road, located to the west of the 

Project.  Viens supp. pf. at 11. 

114. The Project will not impact or create any adverse burdens on this public investment given 

the limited and temporary use of the road during construction and operation.  Therefore, 

there will be no adverse burden or endangerment of this public investment. Viens supp. pf. 

at 11. 

30 V.S.A. § 248(b)(5) – Public Health and Safety 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 

Even if this condition were not waived, the Project has been designed such that there will not be 

undue adverse impacts to public health and safety.  See findings above. 

30 V.S.A. § 248(b)(5) – Greenhouse Gas Emissions 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 

30 V.S.A. § 248(b)(6) – Integrated Resource Planning 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 

30 V.S.A. § 248(b)(7) – Comprehensive Energy Plan 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 
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30 V.S.A. § 248(b)(9) – Waste-to-Energy Facility 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding.  

In any event, this solar project is not a waste-to-energy facility. 

 

30 V.S.A. § 248(b)(10) – Transmission Facilities 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding. 

 

30 V.S.A. § 248(b)(11) – Woody Biomass Facilities 

Pursuant to Commission Rule 5.108(B), this criterion has been conditionally waived for this Project 

and no party presented any testimony that would warrant rescinding that waiver in this proceeding.   

 

30 V.S.A § 248(s) – Setbacks 

115. The Project complies with all applicable setback requirements.   As measured from the 

closest panel, the Project is set back 100’ from Orchard Road and maintains a minimum 50’ 

buffer from all bordering property boundaries.  Viens supp pf. at 4; Exh. ORS-RV-2 (Rev. 

3). 

 

II. Conclusion 

 Based upon the evidence in the record, I conclude that the Project, subject to the conditions 

set forth in the Proposed Order and CPG below: 
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(a) will not unduly interfere with the orderly development of the region with due 

consideration having been given to the recommendations of the municipal and regional planning 

commissions, and the recommendations of the municipal legislative bodies; 

(b) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A. § 

248(b)(2) is conditionally waived; 

(c) will not adversely affect system stability and reliability; 

(d) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A. § 

248(b)(4) is conditionally waived; 

(e) will not have an undue adverse effect on the resources identified in 30 V.S.A. § 248(b)(5) 

and 10 V.S.A §§ 6086 (a)1(A)(headwaters), 1(B)(waste disposal), 1(D)(floodways), 1(E)(streams), 

1(F)(shorelines), 1(G)(wetlands), 4(soil erosion), 8(aesthetics, historic sites, natural areas), and 

8(A)(necessary wildlife habitat), and 9(K) (public facilities); 

(f) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A § 

248(b)(6) is conditionally waived; 

(g) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A. § 

248(b)(7) is conditionally waived; 

(h) does not involve a facility affecting or located on any segment of the waters of the State 

that has been designated as outstanding resource waters by the Water Resources Board; 
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(i) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S. A. § 

248(b)(9) is conditionally waived; 

(j) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A. § 

248(b)(10) is conditionally waived; and 

(k) is a net metering system within the meaning of 30 V.S.A. § 219a(a)(3) and therefore, 

pursuant to Commission Rule 5.108(B), review of this Project under the criterion of 30 V.S.A. § 

248(b)(11) is conditionally waived. 

 

  

 

 

 

    

 

Order 

 IT IS HEREBY ORDERED, ADJUDGED AND DECREED by the Public Utility Commission 

(“Commission”) of the State of Vermont that: 

1. Construction, operation, and maintenance of the Project shall be in accordance with the 

plans and evidence as submitted in this proceeding.  Any material deviation from these 

plans or substantial change to the Project must be approved in advance by the 

Commission.  Failure to obtain advance approval from the Commission for a material 



34 
 

deviation from the approved plans or substantial change to the Project may result in the 

assessment of a penalty pursuant to 30 V.S.A. §§ 30 and 247. 

2. The net metering system shall comply with applicable existing and future statutory 

requirements and Commission Rules and Orders. 

3. In the event the Certificate of Public Good (“CPG”) is transferred pursuant to 

Commission Rule 5.100, Section 5.110 (D)(1), the new owner of the system must file the 

required certificate transfer form with the Commission prior to commencing operation 

of the system. 

4. Pursuant to 30 V.S.A. § 219a(d)(3), the installation of the net metering system shall be 

completed within one year of the date of the CPG unless otherwise ordered by the 

Commission. 

5. Prior to commencing construction or site preparation, ORS shall obtain all necessary 

permits and approvals.  Construction, operation, and maintenance of the Project shall be 

in accordance with such permits and approvals. 

6. Prior to commencing construction or site preparations, ORS shall file with the 

Commission, the parties, and the Town of Middletown Springs, a letter stating that it has 

fulfilled all requisite CPG conditions, and that it intends to commence construction of 

the Project. 

7. Prior to operation of the Project, ORS shall enter into an Interconnection Agreement 

with Green Mountain Power Corporation that conforms to the requirements of PUC 

Rule 5.500.  ORS shall be responsible for the cost of GMP’s electrical system upgrades 

reasonably necessary to implement interconnection of the Project, and such other costs 

appropriately submitted to ORS in accordance with Commission Rule 5.500. 
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8. ORS shall restrict construction activities to the hours between 7:00 A.M. and 7:00 P.M. 

Monday through Friday and between 8:00 A.M. and 5:00 P.M. on Saturdays.  No 

construction activities shall occur on Sundays or state or federal holidays. 

9. All landscaping shall be installed within one calendar year after the completion of 

construction. The plantings proposed for the southern border of the Project site 

(meaning the proposed landscaping running perpendicular to Orchard Road) will be 

located within the shaded area indicated on Exhibit ORS-MK-6 (Fig. 7 Rev.), but the 

exact location of the plantings within this shaded area will be agreed upon by the Parties 

after construction so as to minimize visibility of the Project from Mr. Lattuca’s 

residence. Applicant shall maintain the landscaping for the life of the Project, promptly 

replacing any plantings that are dead or dying. 

10. When all planting is complete, and at 1 year, 2 years, 3 years, and 5 years from the date 

upon which planting is complete, Applicant shall inspect the mitigation landscaping and 

file a compliance report with the PUC confirming that landscaping complies with the 

proposed Plan and that any necessary replacements for dead or dying plants have been 

made.  This compliance reporting will either be done by a landscape professional 

engaged by Applicant, or by a landscape professional engaged by Mr. Lattuca’s at 

Applicant’s expense, at the Applicant’s option. 

11. Fencing around the array is to comprise of a game-style fence incorporating wooden 

fenceposts and either black or galvanized wire comprising squares of approximately 6" 

or smaller. 

12. Orchard Road Solar I, LLC, its successors, successors-in-interest, and/or assigns, will file 

with the PUC, and keep updated with prompt filings of any changes in, the contact 

information (name, address, phone, email) for whom to contact regarding any issues 
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which may arise regarding the mitigation landscaping throughout the life of the project. 

In the event that ORS files a request for a transfer of CPG that is approved by the 

Commission, this shall constitute compliance with this condition. 

13. At the time the Project permanently ceases to operate, ORS shall restore the site 

consistent with the testimony provided in this proceeding. 

 

 Dated at Montpelier, Vermont, this ___ day of ____________, 2019. 
 
_____________________________ ]  PUBLIC UTILITY COMMISSION 
     ]  OF VERMONT 
_____________________________ ] 
     ] 
_____________________________ ] 
 
 
OFFICE OF THE CLERK 
FILED: 
ATTEST: _______________________ 
      Clerk of the Commission 
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PLANT LIST:

KEY BOTANICAL NAME COMMON NAME QTY. SIZE   REMARKS

TREES:
AS Acer saccharum 'Green Mountain' Green Mountain Sugar Maple 5 2-2.5" Cal. B&B, 6' min. branching
CM Crataegus mollis Downy Hawthorne 7 2-2.5" Cal. B&B or Cont.
PS Pinus strobus           Eastern White Pine 26 10-12' ht. B&B, Full

SHRUBS:
CR Cornus racemosa Gray Dogwood 75 3-4' Ht. B&B or #5 container, Plant 6' o.c.
CS Cornus sericea 'Cardinal' Redosier Dogwood 39 3-4' Ht. B&B or #5 container, Plant 8' o.c.
SC Sambucus canadensis American Elder 23 #3 cont. Container, Plant 8' o.c.
SD Salix discolor Pussy Willow 14 3-4' Ht. B&B or #5 container, Plant 8' o.c.
VL Viburnum lentago Nannyberry Viburnum 35 5-6' Ht. B&B, Plant 8' o.c.

Prepared By: EDF Renewables | Orchard Road Solar - Middletown Springs , VT

May 02, 2019Revised May 13, 2019
Revised May 17, 2019

MITIGATION PLANTING PLAN | Figure 7
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INPUT REGARDING THE PLANTINGS NORTH 
OF THE ACCESS DRIVE.

Notes:  The site information depicted on this plan was provided by 
Krebs and Lansing Engineers. The aerial photograph is from Google 
Earth.  SE Group has used this information as part of its analysis of the 
project, but makes no warrants as to the accuracy of it.  This material is 
provided for review purposes only.
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STATE OF VERMONT 
PUBLIC UTILITY COMMISSION 

Application of Orchard Road Solru· I, I .LC for a 
certificate of public good, pursuant to 30 V.S.A. 
§§ 219a and 248, to install and operate a 500 kW 
group net metered solar electric generation facility 
located on Orchard Road in Middletown Springs, 
Vermont, to be known as the "Orchard Road 
Solar Project" 

) 
) 
) 
) 
) 
) 
) 

CPG #16-0042-N MP 

Affidavit of Rod Viens 

I. My name is Rod Viens. 1 am Executive Vice President with EDF Renewables Distributed 

Solutions (formerly groSolar), which has offices at 5 Commerce Ave., West Lebanon, NH 

03784. 

2. In connection with the above-referenced proceeding, I prepared previously filed direct 

testimony and exhibits on behalf of Orchard Road Solar I, LLC. J also sponsored and submitted 

exhibits ORS-RV-1 through ORS-RV-10. 

3. In addition to my pre,,iously filed testimony and exhibits, I sponsor Exhibit ORS-RV-2(Rev. 3), 
which is a revised site plan. 

I, Rod Viens, do hereby swear and affinn under the pcnaJry of law that the information 
provided in my affidavit and in the referenced pre.filed testimony and exhibits is true and accurate co 
the best of my knowledge and that 1 have personal knowledge of, and am able to testify as to the 
validity of the inform11tion contained in my prefiled testimony and exhibits. 

f r -

Dated at U-31:'VoA.J IJ 1-1 this Z I day of ),{~I , 2019. 

Rod Viens 

STATEOF N/j 
COUNTY OF o/affir>? 

On this2 /'!I day of m~1: , 2019, before me personally appeared Rod Viens, to 

me known to be the person who e.;e uted the forgoing .instrument, and he thereupon duly 
acknowledged to me that he executed the same co be his free act and deed_ 

Subscribed and sworn to before me this c:2/Sr day of JL/7 . 2019. 

My Commission Expires: 

RACHAEL L. WHITE 
Not~rv p," lie-Now H,11r,psh1rti 

Mv c"rr,r:iiss1on LxOlfdS . 



STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Application of Otchard Road Solat I,LLC fot a )
certificate of public good, pursuant to 30 V.S.A )

$$ 219a and248, to install and operate a 500 kW )

Soup net metered solar elecffic generation facility )
Iocated on Otchatd Road in Middletown Spdngs, )
Vermont, to be known as the "Orchard Road )
Solar ProjecC' )

Matk Kane

'TATE 
oF Vtf ]A o n'l

COUNTY OF {n

on this 1L day of

CPG #16-0042-NMP

Affidavit of Mark Kane

1,. My name is Mark Kane. I am a land use planner and the Director of Community Planning and

Design at SE Group. My business address is 131 Church Street, Burlington, Vermont 05401.

2. In connection with the above-referenced proceeding, I have prepared prefiled ditect testimony

and exhibits on behalf of Orchard Road Solar I, LLC previously submitted in this proceeding.

3. In addition to my previously filed testimony and exhibits, I sponsor Exhibit ORS-MK-6 (Fig. 7

Rev. 2), which is a revised mitigation planting plan.

I, Mark I(ane, do hereby swear and affum undet the penalty of law that the information
provided ir -y af{tdavit and in the referenced prefiled testimony and exhibits is true and accurate to
the best of my knowledge and that I have personal knowledge of, and amable to testiSr as to the

validity of the information contained it -y prefiled testimony and exhibits.

Dated at Bqc\r'agtrra , Ygmvraat this 27 dav of /hat1 ,2079

/2.Qa

2079,bef.ore me personally appeared Mark Kane, to
me known to be the person who executed the forgoing instrument, and he thereupon duly
acknowledged to me that he executed the same to be his free act and deed.

Subscdbed and swom to befote me this a?- day of tu at .2019.

t^l d/ /tu/-
Notary Public

My Commission Expires:

q,

JqnvqrY 3l, /o?,1



STATE OF VERMONT 
PUBLIC UTILITY COMMISSION 

 
Application of Orchard Road Solar I, LLC for a )     
certificate of public good, pursuant to 30 V.S.A.     ) 
§§ 219a and 248, to install and operate a 500 kW     )           CPG #16-0042-NMP 
group net metered solar electric generation facility  )            
located on Orchard Road in Middletown Springs,  ) 
Vermont, to be known as the “Orchard Road   ) 
Solar Project”      ) 
 
ORCHARD ROAD SOLAR I, LLC’S REVISED LIST OF TESTIMONY & EXHIBITS 

(Last updated May 23, 2019) 
 

DOCUMENT 

Prefiled Direct Testimony of Rod Viens (July 15, 2016) 
ORS-RV-1:  Resume of Rod Viens 
ORS-RV-2:  Site Plan and Elevation Plan 
ORS-RV-3:  Equipment Specs 
ORS-RV-4:  Electrical One-Line Diagram   
ORS-RV-5:  45-Day Notice Package 
ORS-RV-6:  Fast Track Analysis 
ORS-RV-7:  VDHP Letter  
 
Rebuttal Direct Testimony of Rod Viens (June 28, 2017) 
ORS-RV-8:  ANR Letter 
ORS-RV-9:  Final VDHP Letter 
 
Prefiled Supplemental Testimony of Rod Viens (November 6, 2018) 
ORS-RV-2(Rev.): Revised Site Plan, Revised Elevation Plan, and Secondary Containment Detail 

ORS-RV-10: Letter to Non-Participating Adjoining Landowners re Revised Project Location 
  
ORS-RV-2(Rev.2): 2nd Revised Site Plan (February 5, 2019) 
 
ORS-RV-2(Rev.3): 3rd Revised Site Plan (May 7, 2019) 
 
Affidavit & Exhibits of Dori Barton (July, 2016) 
ORS-DB-1:  Resume of Dori Barton 
ORS-DB-2:  Arrowwood Environmental Natural Resources Report and Affidavit of Dori Barton 

 
Prefiled Supplemental Testimony of Dori Barton (November 6, 2018) 
ORS-DB-3: Supplemental Environmental Natural Resources Report 
 
Prefiled Direct Testimony of Seth D. Goddard (July 15, 2016) 
ORS-SDG-1:  Resume of Seth D. Goddard 
ORS-SDG-2:  Sound Study and Affidavit of Seth D. Goddard 



DOCUMENT 

 
Prefiled Supplemental Testimony of Seth Goddard (November 6, 2018) 
ORS-SDG-3: Supplemental Sound Study 
 
Affidavit & Exhibits of Mark Kane (June, 2016) 
ORS-MK-1:  Resume of Mark Kane 
ORS-MK-2:  SE Group Aesthetics Report and Affidavit of Mark Kane 
 
Rebuttal Direct Testimony of Mark Kane (June 28, 2017) 
ORS-MK-3:  Project Simulations 
ORS-MK-4:  Revised Planting Plan 
 
ORS-MK-5:  Supplemental Aesthetics, Historic Resources, and Town and Regional Plans Report and Figures 
(November 6, 2018) 
 
ORS-MK-6: Supplemental Viewshed Figures – Revised Site Location (February 5, 2019) 
 
ORS-MK-6 (Fig. 7 Rev.): Revised Planting Plan (May 7, 2019) 
 
ORS-MK-6 (Fig. 7 Rev.2) - 2nd Revised Planting Plan (May 23, 2019) 
 
Prefiled Testimony of Jeremy Owens (May 26, 2017) 
DPS-JO-1: Resume of Jeremy B. Owens 
DPS-JO-2: Aesthetic Analysis Report 
 
Neighbors’ Prefiled Testimony (May 31, 2017) 
Todd Thomas 

NN-TT-1: Resume 
NN-TT-2: A Question of Orderly Development and Aesthetics Middletown Springs, Orchard Road 

  Michael Lawrence 
NN-ML-1: Resume 
NN-ML-2: Aesthetic Analysis Report 

Richard Spitalny (some stricken language) 
 NN-2: Burnam Hollow Orchards 

NN-6: [Picture] 
NN-7: Petition to the Vermont PSB to Oppose Approval of Orchard Road Solar 1, LLC 

Ted & Dina Fitzpatrick (some stricken language) 
 Peter & Aileen Stevenson 

Larry Springsteen & Karen Gutmann 
Julie Sperling & Douglas Frielich 
Neil Russell 
Thomas Russell 
Roy Cooper 
Elizabeth Cooper 
Daniel McKeen 
Karen & Robert Galloway 



DOCUMENT 

 
Cross-Exhibits (August 28, 2017) 
NN-20 (A-D): Photos of Alternative Site 
NN-41: Letter to Ted Fitzpatrick from groSolar 
NN-42: Town Plan 
NN-43: Weather Collector 
NN-44-45: Individual Wetland Permits 
ORS-MK-5: Future Land Use 
PUC-1: September 6, 2016 RRPC Letter to PUC 
PUC-2: August 18, 2017 Letter from Dunkiel Saunders 
PUC-3: September 21, 2017 Letter from Dunkiel Saunders 
NN-80: RRPC Plan 
NN-81: June 2, 2016 Selectboard Minutes (Informational) 
NN-82: March 10, 2016 Selectboard Minutes 
 

 
Testimony and Exhibits of Russell Lattuca, withdrawn via Motion (May 8, 2019) 
 
ORS-Lattuca Stipulation Agreement (filed May 7, 2019) 
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