STATE OF VERMONT
PUBLIC UTILITY COMMISSION
Case

No. 16-0042-NMP

Application of Orchard Road Solar I, LLC for
a certificate of public good, pursuant to
30 V.S.A. $$ 2l9a and248, for a 500 kW
interconnected group net-metered solar
electric generation system in Middletown
Vermont
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In this Order, the Vermont Public Utility Commission ("Commission")l adopts the

following proposal for decision.

Pnoposu, roR DncrsroN oN rnr AunNrnu ApplrclrroN

I.

INrnooucrroN

On July 25,20l6,Orchard Road Solar I, LLC ("Applicant") filed an application with the

Commission for a certificate of public good ("CPG"), pursuant to 30 V.S.A. $$ 219a2 and248,to

install and operate a 500 kW photovoltaic group net-metering solar project on Orchard Road In
Middletown Springs, Vermont.
On November 6, 20l8,the Applicant filed materials that the Commission deemed an

administratively complete application to amend the project (the "Amended Application").
Based on the findings made and subject to the conditions contained herein,

I conclude

that the project as amended (the "Project") complies with the requirements of Commission Rule
5.100, the Amended Application does not raise significant issues with respect to the applicable

criteria of 30 V.S.A. $$ 219a and248, and the Project will promote the general good of the State
I Pursuant to Section 9 of Act 53 of the 2017 legislarive session, the Vermont Public Service Board's name was
changed to the Vermont Public Utility Commission, effective July 1, 2017. For clarity, activities of the Vermont
Public Service Board that occurred before the name change will be referred to in Commission documents as
activities of the Commission unless that would be confusing in the specific context.
2
Section 2l9a of Title 30 was repealed effective January 1,2017. Having been filed on July 25,2076,the
application remains subj ect to $ 2 1 9a and the net-metering rules that were in effect before January 1 , 2017 .
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of Vermont. Accordingly, I recommend to the Commission that it issue a CPG to the Applicant
in the form attached.

U.

PRocnouR¡.L HrsroRY

On July 15,2016, the Applicant filed the application with the Commission.

Notice and copies of the application were provided pursuant to Commission Rule 5.100.
On July 26,2016,the Vermont Division for Historic Preservation ("DHP") filed
comments on the project. DHP stated that the project

will

have no effect on historic sites.

On July 29,2016, adjoining landowner Richard Spitalny filed a letter with preliminary
comments on the project concerning certain "deficiencies, inaccuracies, omissions, and
concerns" in the application.
On August 1,2016, Karen and Robert Galloway (the "Galloways"), nearby landowners,
requested an extension of time to comment on the application.
On August 2,2016, the Rutland Regional Planning Commission (the "RRPC") filed
comments requesting that the Commission find the application to be incomplete because it does

not include Ían analysis of the site from the numerous vantage points from the hillside to the
north looking south."3
On August 4,2016,the Commission issued a procedural order noting that the Applicant
had submitted its interconnection request to Green Mountain Power Corporation ("GMP") on

October 26,2015, andthat,as a result of its position in GMP's interconnection queue, the
application fell within GMP's statutory net-metering cap. Accordingly, the Commission's Order
noted the resumption of the review of the application and established a revised comment
deadline of August 25,2016. In its Order, the Commission also directed the Applicant to
respond by August 18,2016, to comments filed by the RRPC, Mr. Spitalny, and the Galloways.
On August 5,2016, the Town of Middletown Springs ("Middletown Springs" or the

"Town") filed

3

a

motion to intervene. The motion indicated that the Town Selectboard had voted

RRPC Letter emailedS/2/16.
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to intervene in this proceeding "for purposes of collecting information on behalf of the public,

with no current intention to take

a

position on the project."a

On August 18,2016, the Applicant filed responses to the preliminary comments on the

application.
On August 23,2016, the Commission issued an order granting an extension of the
deadline for comments on the application to September 6,2016.
On September 6, 2016, "Neighbors of Orchard Road Solar

I" filed comments with

request for an evidentiary hearing, 10 separate motions to intervene, and a petition

a

with I 18

signatures opposing the project.s The neighbors' comments concerned: (1) the adequacy of the

application; (2) the visibility of the project from public views and private properties; (3) the
potential for toxic chemicals leaching into the Poultney River; (4) potential impacts on public
health and safety due to glare, sound, and electromagnetic emissions; (5) the project's
compliance with the Town Plan; (6) potential impacts on property values and the Middletown
Springs Grand List; (7) potential negative impacts on wildlife habitat; and (8) the lack of a
decommissioning plan.

On September 6, 2016, Middletown Springs Historical Society, Inc. ("MSHS") filed a
motion to intervene.

Also on September 6,2016, the Vermont Department of Public Service (the
"Department") filed comments stating that the application did not raise any significant issues
under the substantive criteria

of Section 248 on which the Department typically makes

recommendations, including orderly development, system stability and reliability, and aesthetics.

On September 12,2016, Mr. Spitalny filed comments on the Applicant's response of
August 18,2016.

Also on September l2,20l6,the RRPC filed comments. The RRPC stated that it would
not intervene in this proceeding, but raised issues concerning the sufficiency of the application.

a

Letter of the Town Selectboard to the Clerk of the Commission, attached to the Town Motion to Intervene filed

on 8/5/16.
5

Neighbors' Comment Letter filed 916/16 at3.
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On September 21,2016, the Applicant filed a response to each of the motions to
intervene and the comments filed regarding the project.
On December 1, 2016, in response to the neighbors' comments of September 6,2016,the

Vermont Agency of Natural Resources ("ANR") filed comments stating that lead and arsenic in
soil have relatively low environmental mobility and that the risk of these potential contaminants
entering surface waters or groundwater as a result of soil disturbance is low.
On January 20,2017, the Commission issued an order granting motions to intervene in

this docket to the Town, the MSHS, and the following neighbors: Richard Spitalny, Robert and
Karen Galloway, Daniel McKeen, and Neil and Thomas Russell (collectively, the "Neighbors");
and Doug Freilich and Julie Sperling, Elizabeth Cooper, Karen Gutmann andLarry Springsteen,

Ted and Dina Fitzpatrick, and Peter and Aileen Stevenson (collectively, the "Pro Se Neighbors"),
On February 22,2017, the Commission issued an order granting a hearing to develop an
adequate factual record on which to review significant issues with respect to orderly

development under 30 V.S.A. $ 248(bX1) and with respect to aesthetics and above-ground

historic sites under 30 V.S.A. $ 248(bX5). The Commission also appointed I,ynn Fabrizio, Esq.,
to serve

as the hearing

officer for the significant issues proceeding. Attorney Fabrizio left the

Commission's employment in December 2017, and the case was reassigned to me in January
201 8.

On March 16,2017, a prehearing conference was conducted. Appearances at the
prehearing conference were entered by Geoffrey H. Hand, Esq. and Victoria M."V/estgate, Esq.,

Dunkiel Saunders Elliott Raubvogel &.Hand,PLLC, on behalf of the Applicant; Stephanie
Hoffman, Esq., on behalf of the Department; Brooke Dingledine, Esq., Valsangiacomo, Detora

& McQuesten, P.C., on behalf of Richard M. Spitalny, Neil

and Thomas Russell, and Karen and

Robert Galloway; andBlizabeth W. Coope4 pro se (by telephone).
On

April 10,2017,a site visit was held. Commissioner Cheney accompanied the hearing

officer and the Commission engineer on the visit.
On August 28 and29,20I7, an evidentiary hearing was held.
On October 5,2017, the Neighbors filed a motion for a second visit to the project site in

Middletown Springs and

a

motion for leave to file additional limited evidence in this

case.
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On October 10,2017, the Neighbors, the Applicant, and the Department filed posthearing briefs and proposed findings of fact.

On October 20,2017, reply briefs were filed by the Neighbors, the Applicant, and the
Department.

On October 31,2017, the Pro Se Neighbors filed a motion for leave to file additional

limited evidence.

.

On February g,2018,I issued an order scheduling u t..ottd site visit that I held on

February 20,2018.
On March 9,2018, the Neighbors filed a motion joined by the Pro Se Neighbors
requesting that I convene a de novohearing so that I could hear further cross-examination of four
expert witnesses in order to determine their credibility.
On

April 12,2018, I issued

an order denying the motion for a de novohearing.

On May 17,2018, I issued a proposal for decision recommending approval of the

application with conditions.
On June 1,2018, the Neighbors and the Pro Se Neighbors collectively opposed the

approval of the application and requested that the Commission conduct another site visit and
schedule an oral argument on the proposal for decision.

Also on June 1, 2018, the Applicant filed

a

letter in support of the proposal for decision.

On June ll,z}lS,Commissioners Roisman and Hofmann conducted a site visit.
On June 29,2019, the Commission held an oral argument on the application.
On July 20,2018, the Commission issued an order reopening the record for additional
evidence related to two potential alternative sites addressed in the application.
On November 6,2018, the Applicant filed materials with the Commission that were
deemed to serve as an administratively complete application to amend the project. In the

Amended Application the Applicant proposes to amend the application by moving the project to
the second of the two alternative sites, which is to the east of the originally proposed project site
and across Orchard Road. The Commission directed me to serve as the hearing officer for the

proceedings addressing the review of the Amended Application, make recommendations, and
propose additional findings of fact.
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On November 16, 2018,I directed that any party or other entity submit comments to the

Commission concerning the Amended Application by November 30, 2018.
On November 29,2018, DHP filed comments on the Amended Application stating that
the Project would have no adverse effect on the historic character of any standing historic
structures, districts. or landscapes.
On November 30, 2018, the Department and the Neighbors each filed comments on the
Amended Application. The Department stated that moving the Project to the second alternative
site

will not unduly interfere with the orderly development of the region. The Department

suggested that additional landscape mitigation would further mitigate the aesthetic impact of the

Project at the new site. The Neighbors stated that they fully supported the Amended Application
and the Department's recommendations for additional landscaping.

Also on November 30,2018, Russell Lattuca, an adjoining landowner, filed comments
opposing the Amended Application and a motion to intervene.
On December 18, 2018, the Applicant and the Neighbors each filed a response to Mr.

Lattuca's motions.
On December

21,20I8,I extended the period for comment on the Amended Application

by one month.
On January 22,2019, Mr. Lattuca filed supplemental comments.
On January

30,20I9,I permissively granted Mr. Lattuca's motion to intervene.

On February 5,2019, the Applicant filed a response to Mr. Lattuca's supplemental

comments. These materials included a revised site plan with additional landscape mitigation and
photo simulations of the new Project site.
On February 20,2A19, Mr. Lattuca filed additional supplemental comments.

Also on February 20,2019, DHP filed additional comments on the Amended
Application, stating that the Project would have no adverse effect on any historii sites listed in or
eligible for inclusion in the State Register of Historic Places (the "DHP Letter").
On March 20,2019,I issued an order requesting that the parties propose a date for an

evidentiary hearing limited to developing evidence related to the Project's impacts on orderly
development and aesthetics.
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On April 9,2019,I issued an order scheduling the evidentiary hearing for May 14,2019.
On May 7,2019, the Applicant filed a stipulation between the Applicant and Mr. Lattuca
recommending that the evidentiary hearing be cancelled (the "Lattuça Stipulation"). The Lattuca

Stipulation included a revised site plan and arevised planting plan for aesthetic mitigation.
On May 8,2019,the Department filed a response stating that it had no objection to the

Lattuca Stipulation and had no need for a hearing.
On May

g,20lg,Mr. Lattuca made a motion requesting that the Commission adopt the

Lattuca Stipulation and withdraw all of his filings in this proceeding with the exception of his

.:

motion to intervene and notice of appearance of his counsel (the "Lattuca Filings Motion"). The
Lattuca Filings Motion seeks to ensure that Mr. Lattuca's other filings are withdrawn and not
admitted into evidence in this proceeding
On May 13,2019,I cancelled the evidentiary hearing and directed the Applicant to file a
draft proposal for decision.
On }i4ay 23,2019, the Applicant filed a draft proposal for decision.

No comments on the Applicant's draft proposal for decision were filed.
In addition to the evidence admitted into the record at the evidentiary hearing held on
August 28 and29,2017,the following additional evidence, having not been objected to by the
parties, is admitted into the record with supporting afhdavits: the supplemental prefiled

testimony of Rod Viens and exhibits ORS-RV-2(Rev.1, Rev.2, and Rev.3) and ORS-RV-I0; the
supplemental prefiled testimony of Dori Barton and exhibit ORS-DB-3; the supplemental

prefiled testimony of Seth Goddard and exhibit ORS-SDG-3; exhibits ORS-MK-5 and ORS-

MK-6 (Supplemental Viewshed Figures and Fig.7 Rev.1 and Rev.2);the DHP Letter; and the
Lattuca Stipulation

Discussion

This proposal for decision recommends the approval of the Project as proposed in the
Amended Application as further amended by later filings and their supporting documents now in
evidence.
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This is the second proposal for decision in this case. As noted above, the first proposal
for decision was issued on May 17,2018. The first proposal for decision recommended the
approval with conditions of the proposed project as described in the application. The initially
proposed project was located on 5 acres approximately 135 feet from Wescott Road and

approximately 400 feet from Orchard Road.
The initially proposed project was opposed by the Neighbors and the Pro Se Neighbors.

They asked that the Commission visit the site and hear oral argument on the first proposal for

decision. The Commission granted these requests. The Neighbors and Pro

Se

Neighbors also

requested that the Commission consider the less visible second alternative site for the project that
had been rejected by the

Applicant.

\

The Commission reopened the evidentiary record to allow for the filing of additional
evidence related to two nearby altemative sites on the l26-acre parcel that the Applicant had

rejected. The first alternative site was rejected because of its considerable ledge, which would
require additional cost and blasting to develop. The Applicant had rejected the second
alternative site, which the Neighbors and Pro Se Neighbors preferred to the initially proposed

project site, because ANR had determined that it included a Class II wetland.
The Applicant reassessed both alternative sites. The Applicant rejected the first
alternative site a second time because of the ledge predominant at the site. The Applicant
conducted a more thorough assessment of the second alternative site, concluding that it contained
a Class

III rather

than a Class

II wetland. ANR concurred with the Applicant's revised wetland

delineation, agreeing that the site was developable despite the presence of a Class III wetland.
The Applicant, in consultation with ANR, prepared and filed the Amended Application
requesting to move the project to the second alternative site and addressing the Section 248
impacts of that move.
The parties commenled on the Amended Application. The Neighbors commented that
they fully support the proposed amendment. The Pro Se Neighbors stated that they do not
oppose the proposed amendment to the Project. The Department stated that moving the Project

to the second alternative site would not unduly interfere with the orderly development of the
region but recommended additional landscaping to further screen the Project at the new site.
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Moving the Project to the second alternative site placed it in the direct viewshed from Mr.
Lattuca's neighboring property. Mr. Lattuca opposed the Amended Application, requested a
hearing, and began a long dialogue with'the Applicant to augment the landscaping to minimize
his views of the Project. The result was an agreement between the Applicant and Mr. Lattuca for

additional landscape mitigation that is reflected in the revised site plan referred to in the Lattuca

Stipulation. Mr. Lattuca also agreed to withdraw his request for

a hearing and

opposition to the

Amended Application. I recommend that the Commission adopt the Lattuoa Stipulation and
grant the Lattuca Filings Motion. The Department reviewed the Lattuca Stipulation and its
revised site plan and stated that it had no objection to the Lattuca Stipulation and had no need for
a hearing

into the Amended Application.

As a result of the foregoing, I conclude that the Project as amended in the Amended

Application and the Lattuca Stipulation is not adverse to the interests of any party to this
proceeding and therefore need not distribute this proposal for decision for further comment.

ilI.

CoNurroNAL'WArvER oF RBvtnw UNrnn CBnr,qrN

Crurnnu roR

NET-METERTNG

Pno¡rcrs

Pursuant to 30 V.S.A. $ 219a(c)(2XA) and Commission Rules 5.103 and 5.125,6 the

Commission has conditionally waived review of the following criteria, and no party presented
any testimony'that warrants rescinding any part of that waiver in this proceeding:

. 30 V.S.A. $ 248(bX2) (need);
. 30 V.S.A. $ 248(bX4) leconomic benefìt);
. 30 V.S.A. $ 24S(bX5) (greenhouse gases, public health, and safety);
. 10 V.S.A. $ 6086(a)(1) (air and water pollution);
..

.
.
6

10

V.S.A. $ 6086(a)(1XC) (water conservation);

e

l0 V.S.A.

$$ 6086(a)Q)

l0 V.S.A.

$ 6086(a)(5) (transportation, except for impacts related to construction);

(3) (sufficiency of water and burden on existing supply);

Pursuant to current Commission Rule 5.103, because the application was filed on July 25,2016, the Project is
defined as a pre-existing net-metering system. As such, pursuant to current Commission Rule 5.125, the netmetering rules applicable at the time the application was filed are applicable to its review. The application is
therefore subject to the net-metering rules in effect before January 1 ,2017 .
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. 10 V.S.A. $$ 6086(a)(6) and (7) (municipal &. educational services);
. 30 V.S.A. $ 24S(bX6) (integrated plan);
. 30 V.S.A. $ 24S(bX7) (electric energy plan);
. 30 V.S.A. $ 248(bX9) (waste-to-energy facilities); and
. 30 V.S.A. $ 248(bXl0) (transmission facilities).
The application need address only those criteria applicable to the proposed system under
Rule 5.108(B) of the net-metering rules in effect before January I,2017

IV.

.

Frrr¡orNcs

Based upon the petition and the accompanying record in this proceeding,

I have

determined that this matter is ready for decision. Based on the evidence of record, I hereby
report the following proposed findings to the Commission in accordance with 30 V.S.A. $ S(c).
30 V.S.A $ 219a Requirements

1.

The Applicant has designated Rod Viens as the group administrator responsible for

all communication conceming the net-metering group: Rod Viens, Applicant ("Viens") pf. at 4.

2.

The Applicant

will finalize the group'members

and identify specific allocations as

required under Commission rules before beginning Project operations. The Project will allocate
net-metering credits based on a percentage allocation of output. Viens supp. pf. at 6.

3.

Meters

will

be added to or removed from the group by agreement between the

Applicant and the group members. Viens pf. at 4.

4.

The Applicant will not require the Commission, the Department, or GMP to resolve a

dispute within the group. Viens pf. at 4.

5.

The Applicant has elected to retain all environmental attributes associated with the

Project's electrical output, including any renewable energy credits. Viens pf. at 4.

Description of the Proiect

6.

The Project consists of a solar electric system with a total capacity of 500 kW AC that

will be interconnected with GMP's electric distribution system. Viens pf. at2,5.

7.

The Applicant is Orchard Road Solar I, LLC, a Vermont limited liability company,

with an address of 205 Billings Farm Road, Building 4, White River Junction, VT 05001. The
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Project is being developed for the Applicant by Global Resource Options, Inc. (doing business as
groSolar) also with a business address of 205 Billings Road, White River Junction, VT 05001.
Viens pf. at I

8.

The Project

will occupy 3.5 acres of a 126-acre parcel that is being

leased

off Orchard

Road in Middletown Springs, Vermont. Viens pf. at2'3; exh. ORS-RV-2.

9.

The Project was initially proposed on a 5-acre portion of the parcel off Wescott Road

that contains an old apple orchard that is no longer being used for apple production. Viens pf. at

2-3; exh. ORS-RV-2.

10. The revised site location is primarily

open meadow, with a Class

III wetland area in

the middle, and has a significantly lower elevation than the original site, which reduces the

visibility of the Project. Viens pf. supp. at 3; exh. ORS-RV- 2 (Rev. 3).
1

1. When

the application was first filed, the revised site location was delineated as

having a Class II wetland. The Applicant conducted an updated wetland delineation that
concluded that the wetland was actually a Class

III wetland, not a Class II wetland. In response

to the Applicant's updated delineation, ANR issued a wetlands classification report that accepted
the Applicant's conclusion and revised its determination that the site includes a Class

III

wetland. Viens pf. supp. at 2.

12. The site is currently being used for horse pasture, and there is no vegetative clearing
necessary for the Project on this

13. The Project

area

site. Seth Goddard, Applicant ("Goddard") pf. supp. at 2.

within the perimeter fence is approximately 3.05 acres. Goddard

pf. supp.at 1; Viens supp. pf. at 3; exh. ORS-RV-2(Rev' 3).

14. The Project site will be accessed from a l2-foot-wide drive and turnaround

area

off

Orchard Road. Goddard pf. supp. at 1; Viens pf. supp. at 3; exh. ORS-RV-2(Rev. 3).

15. The Project is expected to generate approximately 850,000 kwh per year and will
consist of approximately 2,160 350-watt panels arranged in approximately 15 rows, facing south.
The final panel selection will be made at the time of construction, and final numbers may vary

slightly. Viens pf. supp. at 4; exh. ORS-RV-2(Rev. 3).

16. The Project will

use approximately 15 string inverters and

will interconnect

at an

existing utility pole at the entrance to the access drive at the intersection of Orchard Road and
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Road. The pole will be upgraded to accommodate new 3-phase power lines. A 500

kVa transformer with.a vault and secondary containment system and equipment pad will be
located at the end of the access drive, within the fence that

will surround the Project. No grading

is planned aside from the installation of the access road and equipment pad. Viens pf. supp. at 4;

exh. ORS-RV-2(Rev. 3).

17. The

site

will

be enclosed

within a fixed-knot fence with approximately 6-inch

vertical spacing that will be seven-to-eight feet high. To blend into the surrounding landscape,
fence posts
access by

will

be

wood. The fencing will be secured and kept close to ground level to avoid

wildlife. Viens pf. at7; exhs. ORS-RV-2 (Rev. 3); ORS-RV-3.

18. The fence and electrical system conform to applicable electric safety, power quality,
and interconnection requirements established by the National Electrical Code, and the Institute

of

Electrical and Electronic Engineers and Underwriters Laboratories. Viens pf. at 8.

19. At the end of the Project's useful life, the Project equipment will

be removed from

the site and sold, recycled, or disposed of in accordance with applicable waste regulations. Any

stockpiled soils from Project construction will be graded back into the Project parcel and the land

will remain viable for whatever
20. The Project will

uses the landowner chooses. Viens

pf. at

16.

generate sound from two sources: the inverters and the transformer.

The maximum sound levels generated by the equipment, based upon the manufacturers'
specifications, are as follows: 33 dBA at a 3-meter distance for the 15 inverters and 56 dBA at a
3-meter distance for the 500-kVA pad mounted transformer. Goddard pf. supp. at 6; exh. ORSSDG-3.

21. The closest off-site residence is approximately 852 feet from the closest solar
module. After combining all transformer and inverter operational noise, and accounting for the
attenuation of sound over distance, it is estimated that this Project will produce a maximum noise

level at the nearest residence of 17 dBA during daylight hours and 16.7 dBA during nighttime

hours. Goddard pf. supp. pf. at 6; exh. ORS-SDG-3.
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Discussion
The Applicant has agreed to remove the Project equipment and retum the Project site to

its current state at the end of the Project's useful

life.

The Department recommends, and I agree,

that the Commission insert a condition into the CPG for the Project reflecting these agreed-upon

additional terms to reduce the potential for adverse impact of the Project under the Section 248
criteria.
The Applicant has not proposed any restrictions on the hours of construction for the

Project. The Commission, as a matter of practice, restricts construction activities for Section 248
projects to the hours between 7:00 A.M. and 7:00 P.M. Monday through Friday and between
8:00 A.M. and 5:00 P.M. on Saturdays, with no construction allowed on state or federal holidays

or Sundays. Accordingly, consistent with past Commission practice to ensure no undue adverse
sound effect occurs during the installation and construction of a project, I propose that such a

condition be included in the CPG issued for the Project.

Orderlv Development of the Region
[30

22.

The Project

v.s.A.

$ 248(bX1)]

will not unduly interfere with the orderly development of the region. In

making this finding, due consideration has been given to the recommendations of the municipal
and regional planning commissions, the recommendations of the municipal legislative bodies,
and the land conservation measures contained in the plan of any affected municipality.

Substantial deference has been given to the land conservation measures and specific policies
contained in the duly adopted regional plan. This finding is supported by findings 23 through26,

below.

23.

The Applicant made live presentations on the proposed Project plan both to the

Town Selectboard and to a special meeting noticed by the Town, with the Selectboard and
Planning Commission members in attendance. Viens pf. at 11.

24.

The Project

will not use land or resources that are otherwise specifically

contemplated for other forms of development or land conservation measures under either the

Middletown Springs Town Plan or Rutland Regional Plan. Exh. ORS-MK-5 at 8.
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25.

The Middletown Springs Town Plan identifies highland conservations areas that

include ridgelines and elevations above 1200 feet and lowland conservation areas that include
areas adjacent to rivers and streams. The Project site is not

within either of those areas. Exh.

ORS-MK-5 at 9.

26.

The Rutland Regional Plan identifies development-constrained areas including

lands owned or overseen by the National Forest Service, the State of Vermont, or land trusts, as

well as large tracts of land that are on slopes with

a grade over 25Yo, and

wetlands. The Project

site does not fall within these regional conservation areas. Exh. ORS-MK-5 at 15-16.

Impact on Svstem Stability and Reliabilitv
[30

27.

v.s.A.

$ 248(bX3)]

The Project will not have an adverse effect on system stability and reliability. This

finding is supported by findings 28 through34, below.

28.

The Applicant has applied for interconnection with GMP. V/hile it failed criterion

#3 of the Fast-Track analysis, GMP nonetheless concluded that it could be safely interconnected

with the GMP system. Viens pf. at 14; exh. ORS-RV-6 at 6.

29. Project will

be designed and built to the standards of the National Electrical Code

and National Electrical Safety Code. Viens pf. at 8.

30.

The Project will not have an adverse impact on GMP's system stability or

reliability, and no further studies are needed. Viens pf. at 14; exh. ORS-RV-6 at 6.

31.

The Applicant

will execute an interconnection agreement before interconnection

and commercial operation of the

32.

facility. Viens pf. at 14.

The Project will be responsible for all system-interconnection costs. This includes

the cost of the line extension, poles, the transformer, and the utility meter. Viens pf. at 14-15 and

pf. supp. at l0-1

1.

33. The Project will interconnect to the GMP system at the corner of V/estcott Road and
Orchard Road. Viens pf. supp. at 10.

34. The Applicant provided the updated equipment list for

the Project to GMP, and

GMP confirmed that the equipment list was acceptable. Viens pf. supp. at7,10.
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Discussion
Based on the information provided by the Applicant, I recommend that the Commission

find that the Project can be safely interconnected to the grid and grant

a

waiver of Commission

Rule 5.503(A), which generally requires system impact studies where an applicant fails one of
the Fast-Track criteria. This waiver would be based on GMP's specihc knowledge of its system
and its determination that the Project can be safely interconnected with its system.

Aesthetics. Historic Sites. Air and Water Purity" the Natural.Environment"
the Uçe of Natural Resources" and Public Health and Safetv
[30 v.s.A. $ 248(bxs)]

35. Subject to the conditions

described below, the Project will not have an undue

adverse effect on aesthetics, historic sites, air and water purity, the natural environment, the use

of natural resources, or public health and safety. This finding is supported by findings 36
through 85, below.

[0
36.

The Project

Outstanding Resource \üaters
V.S.A. $ A2aa@)] and [30 v.S.A. $ 248(bX8)]

will not affect any outstanding resource waters because there are no

outstanding resource waters in the Project area. Exh. ORS-DB-3 at 2.

Headwaters
$ 6086(aX1XA)]

[10 v.s.A.

37.

The Project

will not have an undue adverse effect on headwaters. This finding is

supported by findings 38 through 40, below.

38.

Of the five criteria applicable to headwaters, only one applies to this site: a

watershed area of 20 square miles or less. Exh. ORS-DB-3 at2.

39.

The Project site is not charact erizedby steep slopes or shallow soils, is not above

1,500 feet in elevation, is not within a watershed of public water supplies designated by the

Vermont Department of Health, and is not in an areathat is supplying significant amounts
water to recharge aquifers. Exh. ORS-DB-3 at2.

of
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40. The Project will not have an adverse effect on headwaters

because it

will not result

in a reduction of the quality of ground or surface waters in the area. Exh. ORS-DB-3 at

1.

Waste Disposal
[10 v.s.A. $ 6086(aXl)(B)]

41.

The Applicant represents that the Project

will meet all applicable health

and

Vermont Department of Environmental Conservation regulations regarding the disposal of
wastes and

will not involve the injection of waste materials or any harmful or toxic

substances

into groundwater or wells. Goddard pf. supp. at 2.

42. The location of the proposed pad-mounted transformer will
feet east of the intersection of

'Wescott

be approximately 120

and Orchard Road. The Project's transformer

will utilize

nonpetroleum oil that biodegrades in the environment in the event of a spill. The Project

will

construct secondary oil containment beneath the transformer sized to accommodate 110% of the

oil capacity of the transformer with five inches of freeboard. Goddard pf. supp. at2; exh. ORSRV-2 (Rev.1) (Sheet C-l02).
Floodways

tl0 v.s.A. $ 6086(aXlXD)l
43. The Project is not located within

a floodway or floodway fringe and therefore

will

not restrict or divert the flow of flood waters, significantly increase the peak discharge of a river
or stream within or downstream from the Project, or endanger the health, safety, or welfare of the

public or of riparian owners during flooding. Exh. ORS-DB-3 at2.
Streams
[10 v.s.A. $ 6086(aXlXE)]

44. The Project will not have an undue adverse impact on streams because there are no
streams in the immediate Project area. Exh. ORS-DB-3 at 2.
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Shorelines

ll0 v.s.A. $ 6086(a)(1XF)l
45. The Project will not have an undue adverse effect on shorelines because the Project
is not located on or near a shoreline. Exh. ORS-DB-3 at 2.

\iletlands
[10 v.s.A.

46.

$ 6086(a)(1)(G)]

The Project will have minor impacts on a Class

nature of the impacts to the Class

III wetland resource. The limited

III wetland and the protective mechanisms the Applicant will

employ during construction ensure that the Project will not have an undue adverse impact on the
Class

III wetland. Exh. ORS-DB-3 at 3.

47.

The Project

will involve the installation of driven posts for the perimeter fencing as

well as for the solar racking within the Class III wetland, reducing the impact to approximately
75 square feet. Exh. ORS-DB-3 at 3.

48. Array installation and decommissioning will be conducted on mats or during frozen
or dry conditions in wetland areas. Trenching will not occur in the wetland. There is no grading
proposed within wetlands. Exh. ORS-DB-3 at 3.

49. The Project will not require a State of Vermont Wetland Permit. Goddard pf. supp.
at 5.

[0
50.

The Project

Soil Erosion
v.S.A. $ 6086(aXa)]

will not cause undue soil erosion or reduce the capacity of the land to

hold water so that a dangerous or unhealthy condition results. This finding is supported by
findings

5l through 57, below.

51.

The earth disturbances that

will occur during construction include excavation for the

12-foot-wide gravel access drive, installation ofthe pad-mounted transformer and equipment
pad, installation of the solar array and electrical switchgear, underground trenching of the

electrical conduit, construction staging areas, concentrated work areas, and miscellaneous other
disturbances for construction vehicle travel and post installation. This work

will disturb

approximately 3.16 acres. Goddard pf. supp pf. at3; exh. ORS-RV-2 (Rev. 3).
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52.

The Project will be subject to a Low Risk Construction General Stormwater Permit

because more than one acre of soil

will

be disturbed during construction. Goddard pf. supp. at 5.

53. All topsoil that is excavated for construction of the access road, pad-mounted
transformer, and the equipment pad will be on site for the life of the Project. This tcìpsoil will be
returned to its original location upon the removal of these fixtures during decommissioning. Any
short-term temporary stockpiles during construction will be protected from erosion by silt fence
and returned to the areas from which they came when the temporary construction improvements
are

removdd. Goddard pf. supp. at 4.

54.

Stormwater runoff and erosion control methods that will be used during

construction iriclude temporary soil stabilization with mulch within 14 days of initial site
disturbance and permanent stabilization with topsoil, seed, and mulch after final grading.
Goddard pf. supp. at 4.

55.

The Project will be constructed in accordancq with Vermont Standards and

Specifications for Erosion Prevention and Sediment Control (2006) and the Vermont Low Risk
Site Harydbookþr Erosion Prevention and Sediment Control (2006). Goddard pf. at 3.

56. Construction of the Project will result in approximately 0.05

acre of new impervious

surface after construction is complete. The existing impervious area is approximately 0.28 acre.
The total post-construction impervious surface is less than an acre; therefore, no operational
phase stormwater management or permit is required. Goddard pf. supp. at 4.

57. The low amount of new impervious

surface in conjunction with the re-vegetation

of

the staging area will result in the Project having no adverse impact on the capacity of the land to
retain water. Goddard supp. pf. at 5.

Transportation
[10 v.S.A. $ 6086(aX5)]

58.

The Project

will not cause unreasonable congestion or unsafe conditions with

respect to the use of highways, waterways, railwàys, airports, airways, or other means

of

transportation, existing or proposed. This fìnding is supported by findings 59 and 60, below
Viens pf. at 15-16 and pf. supp at 8-9.
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59. During consÍuction, approximately eight tractor trailers will deliver modules,
racking, and inverters to the site via the access point off V/escott Road. Following initial
delivery, construction-related traffic will be limited to more infrequent deliveries for smaller,
necessary electrical supplies and workers entering and exiting the site. Viens pf. at 15-16 and pf.
supp. at 8.

60. During operation of the Project, entry to the Project will
and repairs, and therefore there

be limited to maintenance

will be only occasional Project-related traffic

that

will not

cause

unreasonable traffic or unsafe conditions. Viens pf. at 16.

Aesthetics" Sound. Historic Sites. and Rare and lrreplaceable Natural Areas
[10 v.s.A. $ 6086(a)(8)]

61.

The Project

will not have an undue adverse impact on aesthetics or on the scenic or

natural beauty of the area, nor will the Project have an undue adverse effect on historic sites or
rare and irreplaceable natural areas. This finding is supported by findings 62 through 80, below
Aesthetics

62.
of

The Project site is on approximately 3.05 acres of land used as a pasture that is part

a larger meadow

(part of the same l26-acre parcel as the original site) off the east side of

Orchard Road. The Project site consists of open meadow and grassland with some deciduous
scrub growth on the Orchard Road frontage. The openness of the site will limit the extent of any
clearing needed. Extensive mature woodlands exist to the west of the Project site. Exh. ORS-

MK-5 at 2.
63. The Project sits below

a broad

hillside south of Route 140, approximately 1.3 miles

west of the village of Middletown Springs. The site is elevated approximately 140 feet above

Route 140 and the Poultney River, which lie in the valley at the base of the hill. A taller range of

hills running north-to-south sits to the west and serves as a backdrop to the Project site. Exh.
ORS-MK-S at 2.

64. The Project will

use a

fixed-tilt solar racking system anchored to driven posts and

at an angle of approxim ately 25 degrees. The racking

will run east-to-west

face due south, away from Route 140. The sides of the panels

and the panels

will

will face Orchard Road to the

set
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west of the Project. The bottom of the panels are approximately three feet above grade to clear

wintel snowpack and approximately nine feet from the ground at the top. The entire Project will
be surrounded by an eight-foot-tall fixed-knot fence with six-inch spacing attached to wood

posts. Exh. ORS-MK-S at 2.

65.

Due to the topography and existing vegetation, the Project is generally screened

from most public vantage points and residences. The hillside topography and existing vegetation
help screen the Project from travelers along much of Route 140 and Orchard Road as it intersects

Route 140 atthe base of the hill. Exh. ORS-MK-S at 3.

66. Even from more distant vantage points, the Project site remains largely screened
owing to its lower elevation, the presence of mature forestlands to the east, and the general tilting
of the site away from Orchard Road. It is only along a naffow cone extending to the north and
beyond Route 140 where some potential visibility of the Project remains. Such visibility would
be limited to private properties and open fields on the opposing hillside to the north, and Project

visibility would continue to vary based on the effects of local topography and vegetation
proximate to the viewer. Exh. ORS-MK-5 at 3.

67. The aesthetic character of the landscape

and the

built environment in the area

surrounding the Project site reflects the rural and agricultural nature of Middletown Springs. The

existing hedgerows, farms, fields, and agricultural structures are extensive throughout the
surrounding landscape. These features are set against the backdrop of taller ridges and hillsides
surrounding the valley. Exh. ORS-MK-S at3.

68. At approximately nine feet, the relatively low height of the panels that comprise the
anay greatly limits potential visibility. Exh. ORS-MK-5 at 4.

69. The closest

residences to the Project are 895 feet north on Orchard Road, 1260 feet

west on Wescott Road, and 1,005 feet southwest off Orchard Road. Visibility of the Project

from these residences is reduced by the distance, the relatively low elevation of the site, and
additional intermediate vegetation (orchard trees and roadside vegetation). Exh. ORS-MK-5
at 5.
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70. The Project will

be visible to users of both Orchard Road and Wescott Road because

the Project sits close to Orchard Road, and the view from Wescott Road looking east is elevated
and directed at the Project access drive and equipment. Exh. ORS-MK-5 at 5.

71. Residential structures along Route 140 are at least

1,800 feet away and screened

frorn the Project by topography, vegetation, and an existing barn structure on Orchard Road. In
addition, these residences will be looking predominantly at the light gray rear of the panels,

which further reduces the visual impact. Exh. ORS-MK-S at 5.

72. The Project

site visually affects fewer residences overall than the originally proposed

project site by either eliminating or greatly reducing visibility. The number of residences that

still have a clear or partial view of the Project represenl

a

very small percentage of the total

residences in the area. Exh. ORS-MK-5 at 5.

73. The Project is compatible with the agricultural

use of the site and the surrounding

rural residential uses. The low height of the Project components does not extend beyond typical

building heights in the area, avoids the high points of land, and does not disrupt long-range views
in the area. The Project has been sited on the lowest portion of the field, which helps minimize
the long-range views of the Project. Exh- ORS-MK'S at 7.

74. The Project requires no clearing of existing vegetation. After construction is
complete, the ground will be seeded and maintained as meadow, being mowed once or twice
annually. The Project will not result in

a

long-term loss of open space in the region. The

components of the Project (panels, fencing, and transformers) can be easily removed and the land

restored. Exh. ORS-MK-5 at 8.
7

5.

The Project is of a scale and form that are visually compatible with the area and

represents a land use form that does not preclude long-term reuse of the property following the

decommissioning of the facility. Exh. ORS-MK-5 at 10.

76. While both the Middletown

Springs Town Plan and the Rutland Regional Plan

identify broad areas for land conservation, neither provides

a clear,

written community standard

that specifically identifies the Project site as subject to required conservation or as a scenic

resource. Exh. ORS-MK-5 at9,12.

77. The Appticant mitigated the aesthetic impact of the Project by:
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(a) Selecting

a site that is over 1,800 feet

from

a

major public roadway and 100 feet

from the nearest lower-volume, minor public roads. The topography of the
surrounding landscape and existing vegetation help diminish the visual impact of
the Project.

(b) Burying all the electrical wiring within the Project site. Off the Project site, one
new pole will be needed to connect the Froject to the grid, while three additional
poles and overhead power lines

will

also be upgraded.

(c) Placing the panels comprising the solar field on slim mounting brackets, neutral
gray in color, that follow the natural terrain of the land to minimize its profile.

(d) Using non-reflective, south-facing solar panels to reduce glare and siting them so
that only the light gray back side of the panels are seen from the roadways and
residences to the north.

(e) Installing fixed-knot fence with

a

minimal visual profile to secure the site.

(f) Agreeing to extensive mitigation planting pursuant to the Lattuca

Stipulation and

the revised site plan, including hedgerows of closely placed 12-foot pine trees and
maple trees, on the northwest corner and the northem and eastern sides of the
Project that face the roadways and residences to the north.

(g) Relocating the Project to the less visible second alternative site.
Exhs. ORS-MK-5 at14 and ORS-MK-6 (Figure 7 Rev.2).

78. The Project will not shock or offend the sensibilities bf the average person because:
(a) Within the broader landscape, the Project does not alter the existing scenic
qualities.

(b)

The Project is set on a site that does not permanently degrade or diminish longra'nge views,

which are noted for having high scenic qualities.

(c) The Project does not impede or degrade regional landscape forms visible in the
surrounding areas.
Exh. ORS-MK-5 at15.
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Historic Sites

79. DHP reviewed the Project and concluded that the Project will have no effect on any
historic resources, including sites listed in or eligible for inclusion in the State Register of

Historic Places. DHP Letter at2.
Rare and Irreplaceable Natural Areas

80. The Project will not have an undue adverse effect on rare and irreplaceable natural
areas because there are no rare and irreplaceable natural areas

within the Project area. Exh.

ORS-DB-3 at3-4.
Necessary Wildlife Habitat and Endangered Species
[10 v.s.A. $ 6086(aX8XA)]

I

1.

The Project will not have an undue adverse effect on any endangered species or

critical wildlife habitat because there are no rare, threatened, or endangered plant or animal
species in the Project area. Exh. ORS.DB-3 at 5.

Development Affectine Public Investments
[10 v.S.A. $ 6086(aXeXK)]

82. The Project will not unnecessarily

or unreasonably endanger the public or quasi-.

public investment in any facility, service, or lands, or materially jeopardize or interfere with the
function, efficiency, or safety of, or the public's use or enjoyment of, or access to any such

facility, service, or lands. The closest public investment is Orchard Road, which will have
limited and temporary use during Project construction. Viens pf. supp. at

1

a

1.

Primary Asricultural Soils
[30 v.s.A. $ 248(bxs)]

83.

The Project will not have an undue adverse impact on primary agricultural soils.

This finding is supported by findings 84 and 85, below.

84. Only approximately 0.08 acre of primary agricultural soils will

be temporarily

disturbed during the installation of the underground electrical conduit. Goddard pf. supp. at 7.

85. Soil horizons will be separated

and re-laid in the order they were removed following

installation of the conduit. Thpre will be approximately 0.05 acre of disturbed primary
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agricultural soils from the installation of the gravel acces$ road, pad-mounted transformer, and
equipment pad. Primary agricultural soils removed for the installation of the access road and
transformer will be stockpiled on site for the life of the Project and returned to their original

location once these fixtures are removed upon decommissioning of the Project. Goddard pf.
supp. at 7.

Woodv Biomass Facilities
[30 v.s.A. $ 248(bxl1)]

86. The Project will not produce electric energy using woody biomass; therefore, this
criterion is not applicable.
Setbacks
[30 v.s.A. $ 248(Ð]

87. The Project is set back more than

100 feet from Orchard Road and a minimum of 50

feet from the nearest property boundary line. Viens pf,. supp. at 4; exh. ORS-RV-2 (Rev.3).

V.
88.

TUB

LlrrucA

STIPULATIoN

On May 3,2019, Mr. Lattuca signed the T,attuca Stipulation and on lday 7,2019,

Mr. Viens signed the Lattuca Stipulation on behalf of the Applicant, resolving all their issues in
this proceeding. Lattuca Stipulation at 3 and fl 5.

89. In the Lattuca Stipulation, Mr. Lattuca
exhibit ORS-RV-2 (Rev.3), and

a revised aesthetic

and the Applicant agree to a revised site plan,

mitigatiorVplanting plan, exhibit ORS-MK-6

(Figure 7 Rev.2), and request that the Commission approve these plans. Mr. Lattuca and the

Applicant also agreed to conditions to be included in a CPG in this case related to the timing of
Project landscaping, inspection of mitigation landscaping, the type of fencing to be used around
the Project, and arequirement that the Applicant ensure that it or any successor CPG Holder

promptly provide the Commission with up-to-date contact information or a request for CPG

transfer. Lattuca Stipulation at flfl 2.4 through D.

90. Mr. Lattuca
case,

and the Applicant also agreed that all of Mr. Lattuca's filings in this

with the exception of his motion to intervene and notice of appearance of counsel, should
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be deemed withdrawn.T

Mr. Lattuca and the Applicant also agreed that there was no need for

an

evidentiary hearing and that the matter was ready for a decision by the Commission. Lattuca
Stipulation at flfl 3 and 4.

Discussion
The conditions proposed by Mr. Lattuc aandthe Applicant in the Lattuca Stipulation
ensure that the Project

will not have

will

an undue adverse effect on aesthetics, and I recommend that

the Commission include them in the CPG.

Mr. Lattuca also filed the Lattuca Filings Motion requesting that the Commission adopt
the Lattuca Stipulation and withdraw his filings in this proceeding with the exception of his

motion to intervene and notice of appearance of his counsel. I recommend that the Commission
grant the Lattuca Filings Motion.

VI.

CoNcLustoN

Based upon the certifications of the Applicant and the findings made herein,

recommend that the Commission conclude that, subject to conditions, the Project

I

will comply

with the requirements of Commission Rule 5.100 and will promote the general good of the State.
This proposal for decision has not been circulated to the parties pursuant to 3 V.S.A.
$ 81 1 because

it is not adverse to any party.

Dated at Montpelier, Vermont this

I

of

t^"

.2019.

Michael E. ousley, Esq
Hearing Officer

7

Mr. Lattuca reserved the right to make fiiings in any compliance or enforcement proceeding that may arise
from this case.
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VII.
Ir rs Hensey ORDERED, Aoluocro,

Onuen

AND DscRepp by the Public

Utility Commission

("Commission") of the State of Vermont that:

1.
2.
3.

The findings, conclusions, and recommendations of the hearing officer are adopted.
The Lattuca Stipulation is adopted, and the Lattuca Filings Motion is granted.

In accordance with the evidence and plans submitted in this proceeding, the 500 kV/

AC photovoltaic solar net-metering system (the "Projesl?') proposed for constructipn and
operation by Orchard Road Solar I, LLC (the "Applicant") on Orchard Road in Middletown
Springs, Vermont, will promote the general good of the State of Vermont pursuant to 30 V.S.A.
$$ 219a and248,and a certificate of public good ("CPG") to that effect shall be issued in this

matter.

4. Commission Rule 5.503(A) is waived for the Project.
5. The net-metering system shall comply with all applicable

existing and future statutory

requirements and Commission Rules and Orders.

6.

As a condition of this Order, the Applicant shall comply with all terms and conditions

set out in the CPG issued

in conjunction with this Order.
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Dated at Montpelier, Vermont, this

&^,

4üJ4

of

,2olg

I

Z. Roisman

)
)
)

Puel-rc

Ulllrv

Cotr¿l¡tssloN
garet Cheney

)

)
)
Sarah

O¡'prce oF THE

Filed:
Attest

opVpRvoNr

)

ClpRr

I 3, âa/7

4

Clerk of the Commisston
NoticetoReaders: Thisdecisionissubjecttorevisionoftechnicalerrors. Readersarerequestedtonotífy
the Clerk of the Commission (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary
corrections may be made. (E-mail address: puc'clerk@vermont.gov.\
Appeat of thß decision to the Suprente Court of Vermont must be filed with the Clerk of the Commission
within 30 dàys. Åppuot wilt not stay the ffict of thi.s Order, absent further order by this Commission or appropriate
action by the Supieme Court of Vermont. Motìons for reconsideration or stay, if any, must be Jìled with the Clerk of
the Commissionwithin 28 days of the date of this decision and Order'
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